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CURRENT EVENTS. 





THe Measure OF PuNISHMENT.—We have 
before us the report of the acting judge-ad- 
vocate-general of the U. S. Army to the sec- 
retary of war. Among other interesting 
matter we find a suggestion that there should 
be legislation designed to regulate and equal- 
ize punishment for military offenses. In 
illustration are given two cases of soldiers 
convicted by garrison courts-martial, at dif- 
ferent posts, of drunkenness when on duty, 
and without mitigating circumstances. The 
graver offense was punished by imprisonment 
with hard labor for one month; the lesser 
offense by like imprisonment for siz months. 
The term of imprisonment, we infer, is, by 
the present military law, only limited by the 
discretion of the court-martial. We think the 
reform suggested by the judge-advocate might 
well be transplanted into the ordinary admin- 
istration of criminal law. Between the max- 
imum and the minimum of punishment pre- 
scribed by our penal codes for misdemeanors, 
there is necessarily a margin within which may 
be exercised the discretion of the court or 
magistrate, and this debatable ground should 
be carefully limited and circumscribed to pre- 
vent, as far as possible, undue leniency on 
the one hand, or gross oppression on the 
other. From the carelessness of legislators, 
or from some other cause, there has been too 
little attention paid to this subject and we 
frequently hear of magistrates abusing the 
discretion which the law confers upon them, 
sometimes in one direction and sometimes in 
the nther. In England, as we learn from our 
exchanges, there has been, and still is prac- 
ticed, especially by justices of the peace, the 
very grossest abuses of judicial powers, heavy 
punishments being inflicted for minor misde- 
meanors, and those charged with graver 
crimes escaping with an almost nominal ret- 
ribution. Under the most favorable circum- 
stances, and employed by the highest judicial 
officers, judicial discretion is one of the edge- 
tools of the law, and its powers should be as 
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sparingly committed to officers whose func- 
tions are only occasionally judicial, as to 
those who are presumably deficient in literal 
discretion. 





Inp1an Nations—anD Inp1an Courts.—The 
government of the United States and its gen- 
eral polity is quite symmetrical compared 
with the systems prevalent in the old world. 
There are, however, several anomalies in the 
relations of the government to large bodies 
of people subject to its sway, to-wit: Indian 
tribes and Indian nations. These people are 
not citizens, nor are they in every sense sub- 
jects. Some of them as ‘‘ Indian Nations ”’ 
have been vested with a certain measure of 
autonomy, which is in some respects less dis- 
tinctly defined than it should be. 

We are led into this line of reflection by a 
newspaper report of a recent decision of 
United States District Judge Parker, at Fort 
Smith, Ark., in a habeas corpus case. It 
seems that a white woman of Missouri, some 
years ago had the bad taste to marry a Paw- 
nee Indian; that she and her husband were 
citizens of the Cherokee nation of Indians; 
that she was left a widow with several child- 
ren, and that she was a person of unblemished 
character. Nevertheless she was accused of 
setting fire to a school house, indicted in an 
Indian court, convicted, and sentenced to ten 
years imprisonment in the Indian peniten- 
tiary. According to the newspaper, the Indian 
procedure seems to have been primitive if not 
barbaric. Mrs. Dougherty was denied the 
assistance of counsel and the privilege of in- 
troducing witnesses to prove on alibi, and her 
conviction was apparently effected by what is 
sometimes termed in country parlance, ‘‘main 
strength and awkwardness.’’ The question 
before Judge Parker was, however, one of 
jurisdiction: If the Indian tribunal had juris- 
diction of Mrs. Dougheity’s person she was 
in lawful custody, and however that court 
may have abused its powers the courts of 
the United States were powerless to protect 
her. 

Judge Parker, however, solved the problem 
hy deciding that by reason of Mrs. Dougher- 
ty’s American birth and original citizenship, 
she was not,amenable to the jurisdiction of the 
Indian courts. Now, we have no doubt that 
she was innocent, our gallantry utterly pro- 





26 THE CENTRAL LAW JOURNAL. 





No. 2. 








hibits any other supposition, but if the 
offense had been committed, not by a white 
woman of unblemished reputation, but by a 
white man of very bad character, would not 
he be protected upon the same principle? It 
is a manifest anomaly that courts of general 
jurisdiction should be powerless to punish 
crimes committed within their borders by 
aliens. 

We presume that United States courts have 
jurisdiction in such cases, and that other 
writs from those courts as well as the writ of 
habeas corpus will run in the Indian nations. 











NOTES OF RECENT DECISIONS. 





TrapE-Mark — TrapeE-NamE — LABEL.— 
We are favored by a valued correspondent 
with a newspaper report of a recent decision, 
rendered by Deady, J., on December 28, 
1886, in the case of Coleman v. Flavel in the 
United States Circuit Court for Oregon. 

The facts were that Coleman & Co. of San 
Francisco are dealers in canned fish, es- 
pecially salmon, and they have business re- 
lations with several ‘‘canneries’’ on the 
Columbia river and elsewhere, of which 
they are ‘‘sole agents,’’ and whose products 
they sell guaranteeing quality. One of these 
canneries some time ago came to grief, finan- 
cially, and made an assignment, and its stock 
in trade, material, etc., including a large 
number of labels for salmon cans with plaint- 
iff’s name on them as ‘‘sole agent’? became 
the property of the defendants in the case 
under consideration. 

The bill was filed by Coleman & Co. to 
enjoin the defendants from using the labels 
which had on them the name of said Coleman 
& Co., ‘‘sole agents,’’ in packing their goods 
and putting them on the market, because 
they had no right to avail themselves of the 
reputation which the plaintiffs had estab- 
lished, nor to injure that reputation by selling 
under those labels inferior goods which plaint- 
iffs had not guaranteed, and would not 


guarantee. 

The court held that plaintiffs were entitled 
to the relief which they sought, saying that a 
‘‘trade-mark may be constituted of ordinary 
words and is used for the purpose of signify- 
ing the origin or ownership of the article on 





which it is used, but not its quality ;’’ and it 
is further held that ‘‘no one has aright to use 
the sign, label, or name, of another, whether 
it constitutes a trade-mark or not, so as to 
deceive the public and thereby divert from 
such other any portion of the trade or busi- 
ness established under and on the faith re- 
posed in such sign, label or name.’’ 

In support of this ruling the court cites 
several authorities,' which fully sustain the 
position assumed by the court. In the first 
of the cases cited Mr. Justice Strong says: 
‘*The office of a trade-mark is to point out 
distinctively the origin or ownership of the 
article to which it is affixed; * * * this may, 
in many cases, be done by a name, a mark, or 
a device well known but not previously ap- 
plied to the same article.’’ 

This difficulty, however, is suggested by 
Mr. Browne,’ that the rule as stated by Mr. 
Justice Strong is too vague. Mr. Browne 
says, however: ‘‘But the learned jurist did 
not mean to intimate that the name of the 
producer must necessarily be an element of 
the mark or even accompany it; for he qual- 
ified his language by saying: ‘a trade-mark 
must either by itself or by association point 
distinctively to the origin or ownership.’ ”’ 

In a New York case, decided in 1880,’ the 
court goes much further than Mr. Justice 
Strong, and says: ‘‘It is not essential to 
property in a trade-mark that it should indi- 
cate any particular person as the maker of 
the article to which it is attached. It may 
represent to the purchaser the quality of the 
thing offered for sale.’’ So the court sus- 
tained a finding of the validity of trade-mark 
which did not indicate the inventor or maker 
or proprietor of the article, except that the 
initials of the latter appeared upon the label 
with other devices. And, in that case, the 
proprietor who claimed the benefit of the 
trade-mark was neither the inventor nor the 
maker of the article to which it was attached. 
The article was prepared for him by other 
persons in France, and was imported and 
sold by him in the United States. 

We think that Judge Deady is fully war- 
ranted by general principles of equity, irre- 

1 Canal Company v. Clark, 13 Wall. 322; Brown on 
Trade-Marks §§ 39, 144. See also Congress Spring Co. 
v. High Rock Spring Co., 45 N. Y. 291; Boardman v. 
Meriden Brittania Co. 35 Conn. 402. 


2 Brown on Trade-Marks § 144. 
8 Godillot v. Harris, 81 N. Y. 263. 
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spective of technical trade-mark law, in hold- 
ing that no one can be permitted to avail 
himself by the use of any device, symbol, 
name or label, of the custom, credit or repu- 
tation gained by the industry or ingenuity of 
another, and which custom, credit or reputa- 
tion is in any manner or degree connected 
with such device, symbol, name or label. 








JUDGMENT BY DEFAULT. 





The effect of a judgment by default, as 
long as it remains unvacated and unreversed, 
is, in every respect, the same as a judgment 
entered after a formal trial of the issues. 
Its conclusiveness and binding effect is the 
same, and the same rules govern any attempt 
to vacate or enjoin it.! 

A judgment by consent or by default is 
binding and conclusive as res judicata ;? but 
nothing can be res judicata which is not in 
fact presented to the court and determined.® 

The English cases are somewhat at variance 
with the American cases, as to the effect of a 
judgment taken by default where no evidence 
was introduced. In one case‘ it was said: 
‘*A party is estopped from saying that any 
issue was improperly decided, but he is not 
estopped in a future action by an admission 
on the record. He is not to be estopped by 
any matter not in dispute, and upon which the 
jury never gave judgment.’’® 

Ina New York case,® the fact is emphasized 
that, although the judgment was by default, 
yet the court was required to take testimony 
and to have proof of the allegations necessary 
to plaintiff’s recovery. The Illinois courts 
incline toward the English rule, and seem to 
deny that res judicata can arise, except when 
a court, after argument and consideration, 
comes toa decision in a contested matter.’ 


1 Sohier v. Merrill, 3 W. & M. 179; Faulkner v. 
Campbell, Morris, 148; Mason y. Richards, 3 Gilm. 35. 

2 Ellis v. Mills, 28 Tex. 584; Fletcher v. Holmes, 25 
Ind. 458; Dunn v. Pipes, 20 La. Ann. 276; Derby v. 
Jacques, 1 Cliff. C. C. 425; Newton v. Hook, 48 N. Y. 
676; Brown v. Mayor, etc., 66 N. Y. 385; Jarvis v. 
Driggs, 69 N. Y. 143; Doyle v. Hallam, 21 Minn. 515; 
Van Valkinburg v. Milwaukee, 43 Wis. 574. 

3 Adams v. Adams, 25 Minn. 72; Colwell v. Bleadley, 
1 Abb. App. 400. 

4 Jenkins v. Roberts, 1 H. L. Sct. Ap. 177. 

5 Carter v. James,2 D. & S. 236. Contra, Boileau v. 
Rutlin, 2 Exe. 665. 

6 Blair v. Bartlett,75 N. Y. 150. . 

7 Wadham vy. Gay, 73 Ill. 415. 





There can be no solid distinction between a 
judgment confessed and one tried and deter- 
mined.® 

After a default is declared, judgment may 
be entered either by the court acting judicially, 
or by the clerk acting ministerially. If the 
clerk has no authority by statute to enter a 
default, or having this. has no authority to 
enter judgment thereon, any judgment 
entered by him is void.® 

‘¢ The clerk derives al! his powers from the 
statute, and as they are special, no intent- 
ments are to be made in support of his act, 
but in each page it must appear that what he 
did was within the authority conferred on him 
by the statute; and whether the act done by 
him be considered as purely ministerial or of 
a mixed nature, partaking of elements both 
ministerial and judicial, is of no practical im- 
portance. The question is, had he the au- 
thority to enter the defendant’s default and 
thereupon judgment final against him as the 
case stood at the time?’’' But where the 
clerk has authority to act and exercises it 
erroneously, the question is: ‘‘ Is the judg- 
ment void so as to be an absolute nullity, in- 
capable of enforcement, or is it simply an 
erroneous judgment which may be enforced 
until modified on motion, made in the proper 
manner at the proper time, or on appeal from 
the judgment? In such case we do not think 
the judgment would be absolutely void, in 
consequence of an error of the clerk in de- 
termining the amount. It would be an error 
committed in the performance of an act 
within his jurisdiction to perform, which 
could be corrected on motion made in time, 
or on appeal, but which would not vitiate the 
judgment if not corrected. There is no want 
of jurisdiction over the subject-matter, but 
only an error in its exercise. Until modified 
or reversed, the judgment was valid.’’ 

The entry of a default by the clerk being a 
ministerial act, ‘‘the disqualification of the 
judge or his court to try or render judgment 
in a case does not disqualify the clerk from 


8 Bradford v. Bradford, 5 Conn. 127; Gates v. Pres- 
ton, 41 N. Y. 113: Green v. Hamilton, 16 Md. 317; Gates 
v. Preston, 3 L. T. R. 221; Phillips on Ev., 270, note. 

® Sterns v. Aguirre, 7 Cal. 443; Chipman v. Bowman, 
14 Cal. 157; Kelly v. Van Austin, 17 Cal. 564; Gliddon 
v. Packard, 28 Cal. 548; Wilson v. Clevelaud, 30 Cal. 
192; Curry v. Rountree, 51 Cal. 149. 

10 Providence Tool Co. v. Prader, 32 Cal. 634. 

1 Bond v. Pachio, 30 Cal. 530. 
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performing his ministerial act.’’” The entry 
of judgment by default by the court, acting 
by its clerk, is an exercise of judicial author- 
ity, and may be questioned collaterally if its 
want of jurisdiction is apparent from the 
record. It may be revised upon appeal for 
error, and be vacated in the court where 
it was entered for irregularities in the pro- 
ceedings, or to permit meritorious defense.” 

There is a difference of opinion as to the 
effect of a judgment by default rendered on 
a complaint containing good and bad counts. 
Some courts hold that a judgment by default 
confesses all issuable facts of the several 
causes of action declared upon, and that the 
plaintiff ’s right to take on a good cause of 
action stated, cannot be affected by the fact 
that no judgment could be rendered on 
another count, in which no cause of action is 
stated.4 In Massachusetts, where the con- 
trary is held, the court said: ‘‘ The damages, 
after a default, are general, and, without look- 
ing into the papers filed to see how the dam- 
ages were in fact assessed, there is legal 
ground to assume that they were not assessed 
on this count. The rule is well settled in case 
of a verdict and general damages, when one 
count is bad in substance, that the judgment 
must be reversed, except where it can be 
amended by the certificate of the judge so as 
to show that the damages were assessed on 
tho good counts alone. The same reasons 
apply with even more force in case of general 
damages on a default.’’ » 

Some difference of opinion prevails as to 
whether a defendant must appear and object 
by demurrer to a complaint which does not 
state facts sufficient to constitute a cause of 
action. On one hand, it is held that,if he 
neglects to avail himself of this remedy, he 
cannot be heard on appeal.” A default can- 
not be reviewed by appeal. The remedy is 
to move, upon excuse, to have the default 
opened.’ Other courts hold a judgment by 

2 People v. DeCarrillo, 35 Cal. 37. 

18 When the complaint demands judgment, and the 
summons which is served with it contains the form 
presented by second subdivision of sections 54, ch. 66, 
Gen. St. Wis., clerk may enter default: Hemrick v. 
England (Minn.), 26 N. W. 122. 

4 Hunt v. San Francisco, 11 Cal. 250. 

% Dryden v. Dryden, 9 Pick. 546; Hemmenway v. 
Hicks, 4 Pick. 496. 

16 Adams v. Oaks, 20 Johns. 282; Pope v. Dinsmore, 
8 Abb. Pr. 429; Dorr v. Birge, 1 Barb. 351; Golden v. 
Knickerbocker, 2 Cow. 31; Dean v. Abel, 1 Dick. 287. 

17 Pope v. Dinsmore, 8 Abb. Pr. 429; Downing v. 
Harmon, 13 Ia. 535, 





default a proper subject for appeal, and re- 
verse such judgments when the complaint 
fails to state a cause of action. The default 
cannot be held to admit any fact which the 
plaintiff did not think proper to allege." In 
a leading California case,’ the rule and its 
reasons are stated by Mr. Justice Sanderson, 
as follows: ‘‘Nor is there any force in the 
idea that a distinction is to be made between 
cases which were once denominated cases at 
law, and cases which were once called cases 
in equity, and that on appeal from judgments 
by default this court will review errors in 
the latter cases and not in the former. There 
is matter in some of the cases cited by the 
respondent which gives color to such an 
idea, but we say of them, as we have said of 
the others, there is no foundation for the 
distinction. Nor is there any force in the 
suggestion that this court will exercise origi- 
nal, instead of appellate jurisdiction, if it 
entertains the points made in the appeal. It 
is true that, as matter of fact, the court 
below has never passed upon the sufficiency 
of the complaint; yet it is equally true that, 
as matter of law, it has. Though entered 
by the clerk, without the direction of the 
judge, it is as much the judgment of the 
court as if it had been announced from the 
bench, and the defendants are as much en- 
titled to the opinion of the court upon the 
sufficiency of the complaint as they would 
have been had they appeared and demurred. 
Questions of jurisdiction and of the suffi- 
ciency of the complaint upon the point, 
whether the facts stated constituted a cause 
of action, are never waived in any case, and 
may be made for the first time in this court. 
‘Lhe idea which finds countenance in some of 
the cases cited by the respondent, that at all 
events this court will deal more liberally with 
judgments by default than with others, and 
will pass over errors for which it would re- 
verse a judgment rendered upon a trial, we 
here take occasion to say is with foundation. 
It is true, we will not reverse a judgment by 
default for mere technical defects in the com- 

18 Abbe y. Marr, 14 Cal. 210; Barron v. Frink, 30 Cal. 
486; Choynski v. Cohen, 39 Cal. 501; Childress v. Mann, 
33 Ala. 206. A default admits only matters well 
pleaded. Johnson v. Mantz (Ia.), 27 N. W. Rep. 467. 
No greater relief can be granted on default than is de- 
manded in the complaint. Edleman v. Kidd (Wis.), 
26 N. W, Rep. 116; Johnson v. Mantz (Ia.), 27 N. W. 


Rep. 467. 
19 Hallock v. Jandin, 34 Cal. 167. 
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plaint, which fall short of an entire want of 
something which is material to the plaintiff’s 
right to recover. So the cases referred to 
declare, and in this respect they are sound. 
The error in those cases was in giving coun- 
tenance to the implication that the court 
would do so in any case, not by declaring the 
rule to be universal. On the question of re- 
versal, this court can make no distinction be- 
tween judgments by default and judgments 
upon issue joined and tried, for the statute 
makes none. It will reverse the former 
where it would the latter.’’ 

There may be error in a judgment by de- 
fault, as well as in a judgment rendered upon 
issue joined, and in both cases it may be cor- 
rected on appeal.” Order refusing to open 
a default on an application made before 
judgment may be reversed on appeal.” 
There is no presumption of jurisdiction on 
appeal. The record must show affirmatively 
that jurisdiction was obtained.” Judgment 
will be opened when summons was radically 
defective, although service is shown.” So, a 
judgment founded ona return signed by A, 
as ‘‘under-sheriff,’’ will be set aside, because 
the court cannot recognize the act of a 
deputy sheriff, unless done in the name of 
the principal ;* or one entered before the ex- 
piration of the time allowed to answer.” In 
addition to such radical defects as want of 
jurisdiction and failure to state facts suffi- 
cient to constitute cause of action, an appel- 
late court will exercise its power on a judg- 
ment by default,so as to make it such a judg- 
ment, as should have been entered on the 
facts confessed by the default. Either party 
to anaction may move to open a judgment 
rendered on default.“ So it may be vacated 
on motion of a stranger to the cause, to 
allow him to come in and be made a party.” 
But the practice of opening a judgment and 
letting creditors in to defend is irregular.* 


20 Stevens v. Ross, 1 Cal. 94. 

21 McGwin v. Case, 9 Abb. Pr. 160. 
Lyon, 2 Hilt. 91. 

22 Schloss v. White, 16 Cal. 65. 

23 Winslow v. Lombard, 57 Me. 356; Parle v. Her- 
man, 8 Cal. 619. 

% Joyce v. Joyce, 5 Cal. 449. 

% Burt v. Scranton, 1 Cal. 416. 

% Montgomery v. Ellis, 5 How. Pr. 326. 

27 Smith v. Newburn, 73 N. C. 303. 

% Geist v. Geist, 2 Pa. St. 441. 


See Clark v. 





No one but a party to a judgment is entitled 
to relief under the statute.” 

In many of the States, special statutes have 
been enacted authorizing ‘‘the court, at its 
discretion and on such terms as may be just. 
at any time within one year after notice 
thereof, to relieve a party from a judgment. 
taken against him through his mistake, inad- 
vertance, or excusable neglect.’’ In other 
States,the provision is substantially the same, 
except that the time is computed from the 
rendition of the judgment instead of from 
the time of notice thereof.” These statutes 
are intended to apply to cases where the 
party was not present at the trial, and was 
not represented through some mistake or ex- 
cusable neglect." They must be regarded as 
limiting the cases to applications made 
within the time and for the causes stated 
therein.” They do not apply to motions 
made at the term at which the judgment is 
entered.* Nor do they preclude a party from 
seeking relief in equity after the time limited 
in the statute has passed, where proper rea- 
sons are shown for the delay.* The New 
York courts have interpreted this statute very 
liberally, going so far as to set aside a judg- 
ment on the ground that neither party as- 
sented to the contract as understood by the 
other.* 

Applications to open or set aside a judg- 
ment by default are made to the grace and 
favor of the court, and rest in its sound dis- 
cretion.” But this power is a sound legal dis- 
cretion and must not be exercised arbitra- 


29 Kan v. Chalfaut, 7 Minn. 487, Gil. 393. Ore nota 
party tothe proceedings in which default was entered 
on service by publication, and who appears in his own 
right, is not entitled to have such judgment opened 
and the case re-tried under Iowa Code, § 2877; Parsons 
v. Johnson (Ia.), 24 N. W. Rep. 921. 

8% See Stocking v. Hanson (Minn.), 28 N. W. Rep. 
507; Washburn v. Sharp, 15 Minn. 63; Holmes vy. 
Campbell, 13 Minn. 66; Wieland v. Shillock, 23 Minn. 
227. 

31 McKinley v. Tuttle 43 Cal. 239. 

8% Gerrest v. Johnson, 5 Minn. 23. See Pier v. Mil- 
lard, 22 N. W. Rep. 759, for construction of Wisconsin 
statute. 

83 MeCullock v. Doak, 68 N. C. 267. 

3% District v. White, 42 Iowa, 608; Bond v. Epley, 
48 Ia. 600. Onan application under this statute there 
is no presumption of want of proper diligence: 
Frankovitz v. Ireland (Minn.), 28 N. W. Rep. 508. 

% Levy v. Joyce, 1 Bosw. 122. 

3% Carter v. Torrance, 11 Ga. 654; Eldred v. Hazlett. 
38 Pa. St. 16; Wooster v. Woodhull, 1 Johns. Ch. 539; 
Leighton v. Wood, 17 Abb. Pr. 177; Norton vy. Nixon, 
24 Ill. 489; Washburn v. Sharpe, 15 Minn. 63 (Gill. 48); 
Reagan v. Medden, 17 Minn. 402, (Gill. 378). 
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rily.” It must be liberally construed.® Or- 
ders granting and denying such applications 
may be reviewed on appeal,” but they will 
be disturbed only in case of ‘‘gross abuse of 
the discretion of the court.’’* Such abuse 
must be affirmatively shown.“ On a motion 
to open a default, the court will not deter- 
mine absolutely as to the sufficiency of the 
defense proposed to be used at the trial, but 
where it clearly appears that the defense 
suggested has no foundation in fact, that may 
be taken into consideration in disposing of 
the application.” 

The object of all statutes authorizing the 
opening or setting aside of judgments by de- 
fault is the furtherance of justice, and not to 
enable the party to avail himself of a purely 
technical defense. ‘‘Every consideration of 
expediency and justice is opposed to the 
opening up of cases, in which judgment by 
default has been entered, unless it be made 
to appear prima facia that the judgment as 
it stands is unjust.’’* In all cases an affida- 
vit of merits must be made and filed. In 
Illinois, Indiana, Texas, and Missouri, it must 
set forth matter constituting a good and 
meritorious defense.“ In some cases it held 


37 Wieland, v. Shillock, 24 Minn. 345; Bailey v. 
Taafe, 29 Cal. 422; Johnson v. Eldred. 13 Wis. 482; 
Powell v. Weith, 68 N. C. 342. 

88 Roland v. Kreyenhagen, 18 Cal. 455; (Mason v. 
McNamara, 57 Cal. 274. 

89 Mulholland v. Heyneman, 19 Gal. 605; Haight v. 
Green, 19 Cal 113; Hill v. Crump, 24 Ind. 291; Leigh- 
ton v. Wood,17 Abb. Pr. 177; Carter v. Torrence, 11 
Ga. 654; Parker v. Grant, 1 John. Ch. 630; Eldred v. 
Hazlett, 38 Pa. St. 16. 

# Howe v. Independence Co., 29 Cal. 72; Woodward 
v. Backus, 20 Cal. 1387; Merritt v. Pullman, 7 Minn. 
492; Bailey v. Taafe, 29 Cal. 422; Frazier v. Bishop, 29 
Mo. 447; Ewing v. Peck, 17 Ala. 339; Palmer v. 
Hutchins, 1 Cow. 42; W. & W. Mfg. Co. (Wis.), 24 N. 
W. Rep. 109; Sandberg v. Berg (Minn.), 28 N. W. 
Rep. 255. . 

41 Willett v. Millman, 61 Iowa, 123; Nugent v. Nu- 
gent, 54 Mich. 557. 

4 Catlin v. Latson, 4 Abb. Pr. 248; Catlin v. Billings, 
12 How. Pr. 511; Com’s of Ex. v. Hollister, 2 Hilt. 588. 

43 Parrott v. Den, 34 Cal. 79: Thatcher v. Haun, 12 
Iowa, 308; Wooster Coal Co. v. Nelson, 4 Up. Ca. Pr. 
R. 348; Mulhollan v. Scroggin, 8 Neb. 202; Anderson v. 
Beebe, 22 Kan. 768; Niagara Ins. Co. v. Rodecker, 47 
Ia. 162; Bank v. Foot, 77 N. €. 131. 

4 Lamb v. Nelson, 34 Mo. 501: Foster v. Martin, 20 
‘Tex. 118; Roberts v. Carty, 86 Ill. 182; Costlio v. 
Bishop,51 Mo. 162; R. R. Co. v. Gates, 23 Ind. 238; 
Goldsbury v. Carter, 28 Ind. 59; Shields v. Taylor, 21 
Miss. 127; Frost v. Dodge, 15 Ind. 139. Copy of affi- 
davit should be served on adverse party: Hall v. 
O’Brien, 5 Ill, 405. See Hill v. Crump, 24 Ind. 291. 
Court may consider the character of the affiant, and 
where he has served a term in the penitentiary for 
crimen falsi, disbelieve the affidavit: Schoenbut’s Ap- 
peal (Pa.), 5 At. Rep. 619. 





that a verified answer will obviate the neces- 
sity of an affidavit of merits, but this is not 
the general rule, as all the facts may not be 
stated in the answer. But in order that the 
court may be informed of the character and 
sufficiency of the defense, the answer which 
it is proposed to file should accompany the 
application.” But, in addition to having an 
answer, it must be made to appear prima 
facie that the defendant has a defense which 
is sufficient.“ The affidavit need not neces- 
sarily be made by the defendant, but may be 
made by another where satisfactory reasons 
are shown. Where made by defendant it is 
not absolutely imdispensible that the facts 
relied on be detailed. But a mere statement 
that the defendant has a good legal defense is 
not sufficient, as it may be merely technical.” 
So an affidavit that affiant had stated ‘‘his 
defense to his attorney is insufficient, because 
it does not show that he stated all the mate- 
rial facts affecting the action. It should 
show that he stated ‘‘the case.’ An affida— 
vit, stating that the case had been fully and 
fairly represented to counsel, who thereupon 
advised him that he had a good, full, and per- 
fect defense on the merits, is sufficient.” 
He must state that he has ‘‘fully and fairly 
stated the facts of the case to his counsel.’’® 
A judgment by default, entered before the 
court acquired jurisdiction of the case, may 
be set aside without an affidavit of merits. 
When circumstances throw suspicion upon 
defendant’s case, a special affidavit should be 
required.” Where the affidavit is made by 

4 Babcock v. Terry, 4 Wis. 51; Thatcher v. Haun, 12 
Iowa. 303; Wells v. Cruger, 5 Paige, 164. 

46 Stewart v. McMartin, 2 How. Pr. 38; Bogardus v. 
Doty, 2 How. Pr. 75; Reese v. Mahoney, 21 Cal. 305; 
Miller v. Alexander, 1 N. J. L. 400; Stevens v. Helm, 
15 Ind. 188; Robinson v. Sinclair, 1 How. Pr. 106; 
Alberti v. Peck, 1 How. Pr. 230; Draper v. Bishop, 4 
R. I. 489; Watson v. Newsham, 17 Tex. 437: Cook v. 
Phillips, 18 Tex. 31; Butler v. Mitchell, 15 Wis. 355; 
Adams v. Hickman, 43 Mo. 168; Dall v. Bugh, 16 Ind. 
233; Campbell v. Garten, 29 Mo. 333; Palmer v. Russell, 
34 Mo. 476; Lamb v. Nelson, 34 Mo. 501; Quinn v. Case, 
2 Hilt. 467; Jones v. Russell, 3 How. Pr. 334; Mowry 
vy. Hill, 11 Wis. 146. Changed by statute in Wisconsin: 
See Omro v. Ward, 19 Wis. 232. 

47 People v. Rains, 23 Cal. 127. 

48 Burnham v. Smith, 11 Wis. 258. 

49 Woodwsrd v. Backus, 20 Cal. 137. 

50 Nickerson v. California R. Co., 61 Cal. 268; Morgan 
v. McDonald (Cal.) 11 Pac. Rep. 350. 

51 Rice v. Griffiths, 9 Ia. 539. A defendant defaulted 
after the service by publication need only aver that he 
had no actual notice and that he has a good defense: 
Snow v. Hampe, 22 Tex. 168. 

8 Dix v. Palmer, 5 How. Pr. 233; Ellis v. Jones, 
How. Pr. 296. 
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another than the defendant, it must appear 
that he is acquainted with the facts. The af- 
fidavit of an attorney, that so far as he has 
been able to examine defendant’s case he 
verily believes it is better than plaintiff’s, is 
insufficient.” 

In order to have a default set aside a 
good defense on the merits must be shown; 
and when it appears on the face of the 
complaint that the contemplated defense 
is of a technical character the court will not 
interfere. The defendant may avail him- 
self on any radical defect in plaintiff’s de- 
claration, or of the invalidity of a bond 
sued on,” but he cannot avail himself of the 
defense of usury,” without an offer on the 
part of the defendant to waive a forfeiture 
and consent to a decree for what is equitably 
due. The defense should be limited to the 
facts set forth in the affidavit of merits.® 

Leave to answer after a default should be 
granted only where the omission to plead or 
answer was the result of accident or mis- 
take without culpable negligence.” That the 
debt sought to be recovered was money lost 
at play is not alone ground for opening a de- 
fault. Error of law is no ground for relief. 
Where the default was caused by the advice 
of counsel that there was no defense, a very 
clear affidavit is required stating the ground 
of defense and the nature of counsel’s mis- 
take. That the defendant was prevented 
from being present at the trial by an una- 
voidable railroad accident, is sufficient for 
vacating a judgment taken against him by 
default.” Set aside on the ground of surprise 
and excusable negligence, even where judg- 
ment was entered after an extension of the 

588 Bailey v. Taafe, 29 Cal. 422; Frankovitz v. Ireland, 
(Minn.), 28 N. W. Rep. 508. 

54 People v. Rains, 23 Cal. 127. 

55 Bradley v. Com., 31 Pa. St. 522. 

56 Marsh v. Lasher, 13 N. J. Eq. 253; Morris v. 
Slatery, 6 Abb. Pr. 94; Grant v. McCauthin, 4 How. 
Pr. 216. 

57 Watt y. Watt, 2 Barb. Ch. 371. 

588 Gilkyson v. Larue,6 Watson & S§. 213. 

59 Macomber v. Mayor, 17 Abb. Pr. 35. 

® Cowton v. Anderson, 1 How. Pr. 145. 

61 Spafford v. Janesville, 15 Wis. 474; Landon v. 
Burke, 33 Wis. 453. 

€ Ellis v. Jones, 6 How. Pr. 296. 

6 Omro v. Ward. 19 Wis. 293. Set aside on the 
ground of surprise and excusable negligence, even 
where judgment was entered after an extension of the 
time for answering had elapsed, with the express un- 
derstanding that judgment might be entered if the 


answer was not served within the extension. Dupries 
v. M. &S. P. R. Co. 20 Minn. 156, Gil. 139. 





time for answering had elapsed, with the ex- 
press understanding that judgment might be 
entered if the answer was not served within 
its extension. Default will not be opened on 
grounds which were stated and disregarded 
by court below.™ So the court will refuse to 
set aside a judgment by default, where there 
has been great neglect, only excused by igno- 
rance that an answer must be filed within a 
certain time,” or where a party was ill at 
time the summons and complaint was served, 
and did not examine them carefully ;® or 
where the defendant was a German and did 
not understand the English language, unless 
explained to him, it appearing that he knew 
a suit had been commenced against him and 
refused to hear the writ read; or to let in 
any defense the party might have made had 
he used due dilligence ;* or where the de- 
fendant failed to appear at time of trial with 
out having made an application for post- 
ponement.® 

A judgment by default,obtained by surprise, 
will be set aside; so one against a minor 
without a guardian or appearance by attor- 
ney;” so where the showing was that the 
cause had been submitted under misappre- 
hension that a replication had been filed ;” so 
a default enters where a plaintiff accepted an 
imperfect plea;” so where the court was 
induced to enter judgment, out of the regular 
order, upon the plaintiff’s statement that the 
defendant did not intend to appear;* so 
where the notice to plead required defendant 
to do so within ten days instead of twenty 
although default was not entered until 
after twenty days;* so where there was no 
proper service of process.” But a default 


6 Ward v. Ruckman, 23 How. Pr. 330. 

6 Chase v. Swain. 9 Cal. 130. 

86 Elliott v. Shaw, 16 Cal. 377. 

6&7 Heisterhagen vy. Garland, 10 Mo. 66. 

6 Weimar v. Morris, 7 Mo. 6. 

6 Tremayne v. Roberts (Mich.), 28 N. W. Rep. 113. 

7 Bidleman v. Kewen, 2 Cal. 248. 

7. Hall v. Davis, 44 Ill. 494. 

72 Gaskill v. Sine, 13 N. J. Eq. 130. 

73 Cohan v. Kipp, Col. & C. (N. Y.) 50. 

74 Beach v. McCann, 1 Hilt. 256. 

75 Coon v. Noble, 2 How Pr. 97. 

76 Smith v. Rollins, 25 Mo. 408; Heffner v. Gunn, 29 
Minn. 108. Defective by reading summons to defend- 
ant instead of making service by copy: Co-operative 
Stone Co. v. Grimes, 9 Neb. 123. When service was 
before suit was commenced, a judgment by default 
entered thereon is void: South Bend Chilled Plow Co. 
v. Manahan (Mich.), 28 N. W. Rep, 768; Ellis v. 
Fletcher, 40 Mich. 321; Wetherbee v. Kusterer, 41 
Mich. 359; Blanck v. Ingram, 44 Mich. 98. 
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should not be opened to the prejudice of the 
plaintiff, merely to enable the defendant to 
interpose a counterclaim which may be en- 
forced in a separate action; nor where the 
grounds would require the appellate court to 
review the evidence upon which the judgment 
was given; nor to let in an equitable de- 
fense that would not have been pertinent if no 
judgment had been entered.” Want of proof 
of non appearance, where there was in fact 
no appearance, and the defendant is not preju- 
diced, is no ground for reversing a judgment.” 

The general rule is that the neglect of an 
attorney to file a plea or answer in an action 
is no ground for setting aside judgment by 
default." In some States, the neglect of at- 
torney or agent is treated as the neglect of the 
client or principal.*’ In North Carolina, the 
failure of an attorney to appear when em- 
ployed to do so was held to entitle his client 
to relief, on the ground of surprise.” But 
relief was denied where the showing was that 
defendant had merely written an attorney to 
appear for him.“ That the attorney forgot 
the day and time of trial is no ground for 
opening a default,” nor that he had pre- 
pared a demurrer which he failed to file by 
reason of:a miscalculation as to the time.™ 
No mistake, inadvertance, or neglect of an 
attorney is grounds for relief, unless it would 
have been excusable if attributed to the 
client.” The neglect of a person who un- 
dertook to act for an attorney is attributed to 
the attorney.* In New York, it is said, that 
an attorney should not be allowed to inflict 
irreparable injury upon his client, and that 
on showing utter neglect by the attorney a 
judgment by default will be set aside.® 

7 Lahey v. Kingon, 13 Avb. Pr. 192; s.c., 22 How. 
Pr. 209. 

78 Chambers vy. Carthel, 33 Mo. 374. 

79 Sebring v. Rathburn, 1 Johns. 331. 

8 Boyne v. Prestis, 47 Mich. 124. 

§1 Kerby v. Shadwell, 10 Mo. 392; Austin v. Nelson, 
11 Mo. 192; Harper v. Mallory, 4 Nev. 447; Tarrant 
Co. v. Lively, 25 Texas, 399; Foster v. Jones, 1 Mc- 
Cord (S. C.}, 116; Rogan v. Walker, 1 Wis. 631. 

8 Merritt v. Putnam, 7 Minn. 493; Jones v. Leach, 
46 Ia. 186; Gherke v. Jod, 59 Mo. 522; Matthis v. Cam- 
eron, 62 Mo. 504; Hilderbrandt v. Robbecke, 20 Minn. 
100; Niagara Ins. Co. v. Rodecker, 47 Ia. 162. 

88 Griel v. Vernon, 65 N. C. 76. 

% Burke v. Stokely, 65 N. C. 569; Miller v. Hild,11 
N. J. Eq. 25. 

8 Babcock v. Brown, 25 Vt. 550. 

% People v. Rains, 23 Cal. 127. 

87 Spauldings v. Thompson, 12 Ind. 477. 

% Davison v. Heffron, 31 Vt. 687. 


8 Kiston v. Schilling, 7 Robt. 74; Meacham v. Dud- 
ley, 6 Wend. 514. 





Sickness of an attorney is a sufficient excuse.” 
The neglect of a suit occasioned by defend- 
ant’s promise to call and fix the matter up is 
excusable.*! The duty of counsel does not 
extend to procuring witnesses nor making 
affidavits for continuance, and a judgment 
entered for want thereof will not be dis- 

turbed.*? A judgment by default will not be 
vacated because the answer required more 

than ordinary time for preparation.” Slight 
illness of defendant for one day is no excuse 
for failure to note time of service of sum- 

mons.“* Default will not be set aside because 
defendant supposed the paper served upon 

him was a suppoena,” or some paper in 

another case; it is his duty to examine the 

paper carefully. Fraud practiced in ob- 

taining a judgment will entitle an injured lit- 
igant to have it litigated.” A judgment by 

default was set aside where a defendant mis- 

took the time when the default was due, ow- 

ing to the pressure of other engagements. - 
‘*The mistake arising from the urgency and 
multitude of defendant’s business was such 

a mistake as any prudent and vigilant man 
might, under like circumstances fall 

into.’’** A judgment will be vacated where 

it appears that defendant employed counsel, 

caused a subpoena to issue for his witness, 

but, owing to the illness of defendant’s wife 
and the enforced absence of his counsel, no 
appearance was made at the trial;” so 
where the defendant was constructively served 
while absent from the State, and suffering 
under a physical disability which prevented 
his return ; so where a default was caused 

by a severe and incapacitating illness of de- 
fendant,' or attorney.” Neglect of a 
party occasioned by a verbal agreement with 
his adversary is excusable.!” 


® Wilmorth v. Gatfield, 1 How. Pr. 50. 

% Stafford v. McMillan, 25 Wis. 566. 

% Waddell v. Wood, 64 N. C. 624. 

% Bailey v. Taafe, 29 Cal. 422. 

% Elliott vy. Shaw, 16 Cal. 377. 

% State v. O’Neil, 4 Mo. App. 221. 

% White v. Snow, 71 N. C. 232. 

% Independent School District v. Schreiner, 46 Iowa, 
i72. 

% Johnson v. Eldred, 13 Wis. 482. 

® Hill v. Crump, 24 Ind. 291. 

10 Sage v. Matheny, 14 Ind. 369. 

101 Luscomb y. Maloy, 25 Ia. 444. 

12 Bristor v. Calvin, 62 Ind. 352; Montgomery Co. 
v. A. E. Co., 47 Ia. 91. 

08 Montgomery v. Ellis, 6 How. Pr. 326; Chicago, 
ete. R. R. v. Gillett, 38 Ia. 434. 
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A mutual and honest mistake between client 
and attorney. in relation go the retainer of the 
latter, will authorize relief from a judgment 
entered for want of appearance. A judg- 
ment rendered against defendants personally 
instead of against them as trustees, in which 
capacity they were liable, will be vacated on 
application stating defendant's mistake ;!° so 
a judgment was opened on proper application 
stating that defendant was present in court, 
until the judge announced that the cause 
would not be tried at that term, and in his 
absence the cause was afterwards called and 
a default entered; so where a party was 
prosecuted in a civil and criminal action at 
the same time and defended the one but al- 
lowed the other to go by default, through ig- 
norance of the necessity of defending 
both ;! so where the defendant, an illiter- 
ate man, applied to an attorney, but failed 
to inform him that a summons had actually 
been served. !% 

The rule is almost universal, that a default 
will be opened only upon such terms as for- 
bid any advantage to be taken of mere tech- 
nical errors. A defendant in default can be 
heard only upon matters which touch the 
honesty and justice of the case.” This rule 
has been modified in New York so as to allow 
the opening of a default without imposing the 
condition that the defendant will not plead 
the statute of limitations, except under special 
circumstances." Generally, the court may 
impose such terms and conditions as the cir- 
cumstances of the particular case render 
proper.!" Where a default was opened to 
allow a defendant to plead that the note sued 
on was given for agambling debt, the court 
said, ‘‘there should be no election or choice by 
the courts as to what law should be enforced, 
or what should evaded or nullified; what 
should be favored; what treated with disfa- 


14 McKinley v. Tuttle, 34 Cal. 235; Padsenj v. Bos- 
well, 12 Heisk. 323. Contra, Kite v. Lumkins, 40 Ga, 
507. 

10 Butler v. Mitchell, 17 Wis. 52. 

106 Ratcliff v. Baldwin, 29 Ind. 16. 

07 Bertline v. Baur, 256 Wis. 486. 

108 Sween v. McGlynn, 5 Pa. St. 155. 

109 Bailey v. Clayton, 20 Penn. St. 295; King v. Mer- 
chants’ Ex. Co., 2 Sand. 697; Bard v. Fort, 3 Barb. Ch. 
632. 

110 Douglass v. Douglass, 3 Ed. Ch. 390; Gourley v. 
Hutton, 10 Wend. 595. 

1! Young v. Bircher, 31 Mo. 136; Conant v. Vedder, 
4 How. Pr. 141; Vanderheyden y. Mallary, 3 Jd. 295; 
Ensby v. Wright, 3 Pa. St. 501. 





vor. The principal and policy of this favor 
and disfavor are wrong. If it is hard to 
allow such a defense, the law is to blame for 
providing the defense. The courts should 
not undertake to say that certain defenses 
provided by law are hard and unconscionable 
and, therefore, undertake to legislate against 
them.’’!? The judgment will be affirmed upon 
non-compliance with the terms and conditions 
imposed.’ The court should not impose as a 
condition a requirement that the defendant 
shall not interpose a former adjudication as 
a bar to the action."* The payment of costs 
is a common condition.“ 
Cuartes B. Exiorv. 
Minneapolis. Minn. 


2 Bank v. Gifford, 40 Barb. 659 

3 Mitchell v. Menkle, 1 Hilt. 142. 

14 Audubon vy. The Excelsior F. Ins. Co ,10 Abb. 
Pr. 64. 

5 Pilger v. Gore, 12 Abb. Pr. 244; s. c., 21 How. 
Pr. 155; Beckman v. Peck, 3 Johnson’s Ch. 416; Oram 
v. Dennison, 13 N. J. L. 488. 








MALICIOUS PROSECUTION—PROBABLE CAUSE 
—MIXED QUESTION OF LAW AND FACT— 
CONSPIRACY—ADVICE OF COUNSEL. 





JOHNSON V. MILLER. 





Supreme Court of Iowa, October 21, 1886. 


1. Malicious Prosecution.—To sustain an action for 
a malicious prosecution, it is necessary that the 
plaintiff shall show that the prosecution was insti- 
tuted with malice and without probable cause. 


2. Probable Cause.—Whether there was probable 
cause for the prosecution is a mixed question of law 
and fact; a question for the court alone if no facts are 
in dispute, and for the jury under the instructions of 
the court, if facts are in controversy. 


8. Larceny—Probable Cause.—It is probable cause 
which will, without more, justify a prosecution for 
larceny for the prosecutor to know that the property 
was stolen, and that the person charged had it in his 
possession. 


4. Same—Matters of Exculpation.—It more is 
known, as that the person to be charged has a plausi- 
ble story to account for his possession of the stolen 
property, the question whether there was probable 
cause for the prosecution depends upon Whether the 
facts and circumstances known to the prosecutor were 
suflicient to justify an ordinarily prudent and cau- 
tious man in believing the story of the accused to be 
false. 


5. Malice.—To constitute the malice necessary to 
establish a malicious prosecution, the party must 
have become consciously a participant in the wrong- 
ful act. 
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6. Conspiracy — Evidence.— Unless .a prima facie 
ease of conspiracy is established, the declarations or 
acts of one (alleged) conspirator is evidence only 
against himself, and not against his (alleged) co-con- 
spirators. 

7. Advice of Counsel.—If a party proposing to pros- 
ecute makes a full, fair and honest statement of all the 
facts known to him, and of all matters of which he has 
any information, tending to exculpate the accused, to 
the district attorney, and acts in good faith on his ad- 
vice, then he should be protected against a charge of 
malicious prosecution. 


The facts appear sufficiently in the opinion of 
the court. 

REED, J., delivered the opinion of the court: 

The plaintiff and all the defendants, except S. 
D. Potter, reside in Jones county. Potter is a 
resident of Greene cuunty. In June, 1874, Potter 
purchased about fifty head of calves in Jones 
county, which he drove to his farm in Greene 
courty. The defendant Foreman claimed that 
four of the number belonged to him, and that 
they had been stolen from him, and he instituted 
a suit for their recovery before a justice of the 
peace in Greene county, and, on the trial, he 
established his right to them. Potter claimed 
that he had purchased said calves from plaintiff, 
and an indictment was subsequently returned by 
the grand jury, in which he was accused of the 
larceny of the property; but, upon the trial of 
the indictment, he was acquitted. He then in- 
stituted this suit. alleging that the defendants 
had conspired together to institute said prosecu- 
tion, and that it was commenced maliciously and 
without probable cause. 

1. The first point urged by counsel in argument 
in this court is that, upon the undisputed facts of 
the transaction, as shown by the evidence given 
upon the trial, there was probable cause for the 
institution of the prosecution, and that the ver- 
dict is, therefore, without support. The question 
whether there was probable cause for the com- 
mencement of the prosecution is what is denomi- 
nated a mixed question of law and fact. If there 
are no facts in dispute, the question is for the 
court; but, if there is controversy as to the facts, 
it should be submitted to the jury. Cooley on 
Torts, 181; Center v. Spring, 2 Iowa, 393. 

Plaintiff has always admitted that he sold and 
delivered to Potter seven of the calves, which the 
latter drove to Greene county. In October, 1874, 
Foreman visited Potter’s place, and, on his return 
to Jones county, he informed plaintiff that he 
had found four calves, which had been stolen 
from him, in Potter’s possession, and that the 
latter claimed that he had purchased them from 
plaintiff, and he demanded payment for them. In 
a few days afterwards he again called upon him, 
accompanied by Potter, and the latter stated to 
plaintiff that the four calves which Foreman 
claimed (and which he had then recovered in the 
proceeding before the justice) were of the num- 
ber of those sold him by plaintiff. In neither of 
these interviews did plaintiff make any question 





as to the identity of the calves claimed by Fore- 
man with those sold by him to Potter, and in the 
last interview he settled with the parties, and 
gave Potter his note for their value. He, in 
effect, and perhaps in express terms, admitted 
that he had in possession, and had sold to Potter, 
the calves which had been stolen from Foreman; 
but this admission was based on the representa- 
tions of Potter as to their identity. In both of 
the interviews he claimed to have purchased them 
from a man who was a stranger to him, and who 
stated that his name was Smith. He stated to 
them that, on the day before he sold the calves to 
Potter, he was in the store of Coppees & Derr, in 
Olive, and that, while there, he inquired of the 
proprietors of the store whether they knew of 
any cattle for sale, and that the man Smith was 
in the store at the time, and asked him what kind 
of cattle he desired to buy, and that he replied 
that he wanted young cattle; and that Smith 
then stated that he had five calves that he 
wanted to sell, and that they were on the com- 
mons some distnnce from the town; and that he 
then went with Smith, accompanied by his 
brother, Nelson Johnson, who had gone to the 
store with him, to where the calves were, and 
there contracted with Smith for their purchase, 
and paid for them; and that Smith agreed to de- 
liver them at a certain pasture, and that he found 
them in that pasture the next morning, and drove 
them from there to where he delivered them to 
Potter. He also stated to them that, when he 
learned that Foreman was claiming the calves, he 
went into the neighborhood in which Smith had 
represented he lived, and inquired for him, but 
that he had been unable to find him. At his re- 
quest, Foreman went with him to the store of 
Coppees & Derr, and these parties stated to them 
that plaintiff had a conversation with a stranger 
in the store about the purchase of cattle, and 
they detailed the transaction substantially as 
plaintiff had stated, but were unable to fix the 
time when’ the transaction occurred. In subse- 
quent conversations, with other of the defendants, 
plaintiff made the same statement to them, and 
he informed some of them that, when he drove 
the calves from the pasture the next morning 
after the purchase from Smith, Foreman was 
working in the highway adjoining the pasture, in 
plain sight of the calves, and not more than 
thirty or forty rods from them. In some of these 
conversations he stated that, on the same day on 
which he made the purchase from Smith, he went 
to the town of Stanwood, and had certain busi- 
ness transactions with parties whose names he 
gave. On subsequent inquiry, however, the de- 
fendent learned that those parties claimed that 
the transactions which plaintiff claimed were had 
on the day before he sold the calves to Potter did 
not take place for nearly two months after that. 
Other facts incident to the transaction were 
known to defendants when the prosecution was 
instituted, but they all bear on the question of 
the reasonableness of the account given by 














Vou. 24. 


THE CENTRAL LAW JOURNAL. 35 








plaintiff as to how he came into possession of the 
property, and need rot be stated. 

When ihe prosecution was commenced, then, 
the defendants knew (1) that the property had 
been stolen by some person; (2) that by the 
plaintiff’s own admission he had the stolen prop- 
erty in his possession soon after the larceny; and 
(3) that he claimed to have acquired the pos- 
session of it by purchase from the man Smith. 

That the first two facts, standing alone, would 
have afforded probable cause for instituting the 
prosecntion, cannot be denied; but it is equally 
apparent that, if plaintiff’s story in explanation 
of his possession of the property is true, no 
ground for the prosecution existed. The ques- 
tion, then, whether there was probable cause de- 
pends upon whether the facts and circumstances 
of the transaction, as they were known and un- 
derstood by the defendants, would have war- 
ranted an ordinarily prudent and cautious man in 
the belief that plaintiff's story as to how he ac- 
quired the possession was false. 

The answer to the question depends, then, 
upon the conclusion or deduction which should 
be drawn from the numerous facts and cireum- 
stances of the case, and we think it was the 
province of the jury to draw that conclusion. 
The court could not say, as a matter of law, that 
the story was so unreasonable or improbable as 
to be unworthy of belief. It was properly left to 
the jury, and we cannot interfere with their 
finding. 

2. As stated above, plaintiff, in effect, ad- 
mitted, when he made the settlement with Fore- 
man and Potter, that he had sold to Potter four 
calves which belonged to Foreman. After the 
indictment was returned, however, he, in com- 
pany with his brother, who, he claims, was pres- 
ent when he made the purchase from Smith, went 
to Potter’s place, and Potter pointed out to them 
the four calves that Foreman had claimed; and, 
on the trial, both he and his brother testified that 
those were not the calves he had sold to Potter. 

The district court gave the following instruc- 
tion to the jury: “If the jury find that the de- 
fendants learned before the prosecution com- 
plained of was commenced, ty statements which 
they might reasonably and prudently rely upon and 
believe, and did rely upon and believe, that Fore- 
man’s calves were stolem, and that, withina day 
or two thereafter, the plaintiff, Johnson, sold and 
delived them to Potter, and that, when they were 
found by Foreman in Potter’s herd, Johnson gave 
his note for their value, and attempted to account 
for his sale of them to Potter by stating that he 
bought them from a stranger, who could not be 
found, and if defendants in like manner found and 
believed that his statements and details of the 
purchase claimed to have been made of such 
stranger were unreasonable, improbable, and 
contradictory, in material matters, and they had 
no knowledge of any mistake on plaintiff’s part in 
making such admissions or explanations, then, as 





a matter of law, this created a probable cause for 


a criminal prosecution.” 

This instruction, except the italicised clause, 
was given at defendant’s request,that clause being 
added asa modification of the instruction as asked. 
As modified, the instruction submits to the jury 
for their determination the question whether de- 
fendants had knowledge when the prosecution 
was commenced that, when plaintiff made the ad- 
mission that four of the calves which he sold to 
Potter belonged to Foreman, he was laboring 
under amistake as to that fact. If the calves 
claimed by Foreman were not purchased by Pot- 
ter from plaintiff, Potter may have known at the 
time that plaintiff made the admission by mistake 
and it would have been entirely proper to submit 
that question, as to him, to the jury. But plaint- 
iff did not claim that he was laboring under a mis- 
take when he made the admission until after the 
prosecution was instituted, and there is no evi- 
dence tending to show that any of the defendants 
except Potter had any knowledge or information 
on the subject until he made the claim. As to 
them, therefore, the instruction submits to the 
jury a question on which there was no evidence 
whatever, and, as there was evidence from which 
the jury might have found that plaintiff was mis- 
taken when he made the admission, they may 
have been prejudiced by it. We have so often 
held that it is reversible error to submit to the 
jury a material question of fact for their deter- 
mination of which there is no evidence, that it 
cannot now be necessary to cite the cases in which 
the holding has been made. 

3. The defendants asked the following instruct- 
ions, which the court refused to give: 

**(6)°? In cases of larceny, the naked fact that 
recently stolen property is found in possession of 
an accused person raises a legal presumption of 
guilt, and casts upon him the burden of explain- 
ing his possession in a satisfactory manner. Un- 
til satisfactorily explained, the naked fact of pos- 
session of recently stolen property is of itself pro- 
bable cause for the prosecution of the person pos- 
sessed thereof. 

“(7) By a reasonable explanation is meant a 
statement of alleged facts which are consistent, 
rational, and likely to occur in transactions simi- 
lar to that attempted to be explained. 

(8) An explanation of the possession of re- 
cently stolen property which is improbable and 
unlikely to be true, in the ordinary transactions of 
men, whereby the possession of personal property 
is changed from one to another, is not, in law, a 
reasonable explanation, and no person is bound 
to accept such explanation, and desist from a pro- 
secution of one who is found to have been in pos- 
session of stolen property immediately after the 
larceny thereof.”’ 

The court, however, on its own motion, gave 
the following instructions: 

**(6) To constitute probable cause for criminal 
prosecution, there must be such reasonable 
grounds of suspicion, supported by circumstances 








36 THE CENTRAL LAW JOURNAL. No. 2. 








sufficiently strong in themselves, to warrant an 
ordinarily cautious man in the belief that the 
person accused is guilty of the offense charged. 
The law does not require a certainty that an ac- 
cused person is guilty before another may por- 
ceed against him. It is enongh that a felony has 
been committed, and the circumstances are such 
as £0 lead a reasonably prudent and cautious man 
to believe honestlv, and without prejudice, that 
the accused is guilty thereof.” 

(19) In determining the question of probable 
cause for the prosecution of Johnson, the follow- 
ing principles of criminal law must be considered 
by the jury, namely: The possession of personal 
property which has been recently stolen is prima 
facie evidence that the person in whose possession 
it is so found or traced stole the property, unless 
he satisfactorily explains his possession, and 
shows how he came by the property. If such per- 
son attempts to explain his possession of prop- 
erty recently stolen by statements that he bought 
it of an unknown person, who cannot be found, 
and the details of the purchase, as he gives them, 
are unnatural, unreasonable, or improbable, that 
tends to strengthen, rather than weaken, the pre- 
sumption of guilt. If his statements as to such 
purchase from an unknown person are, in material 
matters, contradictory and inconsistent,—that is, 
not favorable to innocence; and if, after admit- 
ting the possession of property recently stolen, 
and attempting to account for it by purchase from 
an unknown person, who cannot be found, he 
then denies such possession altogether—this does 
not tend to establish his innocence.” 

Conceding that the instructions asked by the 
defendants correctly express the law, we are 
clearly of the opinion that they were not preju- 
diced by the refusal of the court to give them. 
As applicable to this case, the propositions em- 
bodied in them are—first, that the possession of 
stolen property by plaintiff afforded probable 
cause for the commencement of the prosecution, 
unless he had given a reasonable explanation of 
such possession, and, second, if the facts stated 
by him in explanation of his possession of the 
property were not consistent, or such as might 
reasonably be expected to occur in such a trans- 
action, the explanation was not reasonable, within 
the meaning of the law, and defendants were not 
bound to accept it, or desist from the prosecution. 
It may be conceded that neither of the proposi- 
tions is stated, in express terms, in the instruc- 
tions given, but, in substance, both are given. In 
the sixth instruction given, the jury were told in 
effect that the prosecution was not without pro- 
bable cause, if the circumstances were such as to 
warrant a prudent and cautious man in the belief 
that plaintiff was guilty; and in the nineteenth 
they were told that his possession of the property 
was prima facie evidence that he was guilty, un- 
less he had given a reasonable explanation of such 
possession. The jury could hardly have failed to 
understand from this that defendants were not 
bound to desist from the prosecution, unless the 





explanation given was reasonable, and they were 
left to determine that question from the circum- 
stances proven. 

4. It was shown that the defendants were mem- 
bers of a voluntary association, the object of 
which was to assist in the prosecution and bring- 
ing to justice of thieves and other violators of the 
law; and there was evidence tending to prove 
that the association, at a meeting at which all of 
the defendants were present, resolved to institute 
a prosecution against plaintiff for the larceny of 
said property, and that each voted in favor of the 
proposition; and that a committee was appointed 
by the association to look up the evidence against 
plaintiff, and bring the case to the attention of the 
district attorney; and that the defendants contri- 
buted money to aid in the prosecution. It was 
also proven that E. V. Miller, one of the defend- 
ants, and another person, who was a member of 
the association, laid the case before the district 
attorney, and made a statement to him of what 
they claimed were the facts of the transaction, 
and this was done in obedience to the direction 
which had been given by the association. The 
district attorney then brought the case before the 
grand jury, and the defendants appeared before 
that body in obedience to subpcenas served on 
them, and gavetestimony. There was no evidence, 
however, that any of the defendants, except E. V. 
Miller, had anything to do with bringing the 
charge to the attention of the district attorney or 
grand jnry, except that which tends to show that 
they participated in the action of the association; 
and that is the only evidence which tends to prove 
that there was a common design or purpose by all 
of the defendants to institute the prosecution. 
The court gave the following instructions: 

(23) The association, not being incorporated, 
its members are individually liable for its unlaw- 
ful acts, if any, if they took part therein; and 
though the association was organized legally, its 
power could have been used for an unlawful pur- 
pose. 

**(24) You are instructed that if you find from 
the evidence that the association undertook or 
aided to prosecute plaintiff upon the charge of 
stealing the calves of defendant Foreman,and that 
said prosecution was without probable cause, and 
with malice, that the defendants in this action are 
liable for the said acts of said association, only so 
far as they participated therein for that purpose; 
and before you can hold the defendants, ot any of 
them, liable for the acts or proceedings of said 
association, in relation to the prosecution of 
plaintiff, you must find that they, either by vote 
or by voluntary contribution of money, or other 
means, participated in the prosecution of John- 
son; that is, each defendant is liable, if at all, for 
the part said association took in said prosecution, 
only for what he did, or intentionally aided in 
doing, in furtherance of the prosecution of John- 
son by said association.’’ . 

These instructions hold that, if the prosecutio 
was instituted by the association, the individual 
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defendarts could be held liable for its action in 
nstituting it only in case they participated in or 
aided the action. In that respect they are un- 
doubtedly correct. We held this on the former 
appeal. But malice in the institution of the prose- 
cution is an essential element of the cause of ac- 
tion. To render the individual members of the 
ascociation liable for the action of the body, they 
must not only have consented to or aided in it, 
but, in doing so, they must have acted with mal- 
ice; that is, they must have become parties con- 
sciously to the wrongful act which was being 
done. Ifthe proceeding was instituted without 
probable case, and any of the defendants knew 
that it was instituted by the malice of their asso- 
ciates, or if thoy were themselves moved by un- 
lawful or evil motives in consenting to or aiding 
it, they were joint wrong-doers with all the oth- 
ers who were moved by like motives. But some 
of them may have been influenced only by an 
honest desire to see the law enforced against one 
whom they believed to be guilty of a crime, while 
others may have been moved by malicious mo- 
tives. If so, the latter are liable, while the others 
are not. Under the instruction, however, they 
might be held liable, for they do not make, the 
motive of the individual defendant the test of his 
liability. In this respect they are erroneous. 

5. The court admitted. over the objection of the 
defendants, evidence of certain statements and 
declarations said to have been made by individual 
defendants during the progress of the prosecution. 
It was urged in argument that the court erred in 
admitting this evidence against any of the defen- 
dants, except those who are alleged to have made 
the statements. Without now inquiring whether 
a prima facie case of conspiracy had been estab- 
lished so as to make the declarations and acts of 
each conspirator admissible against the others, 
we deem it sufficient to say that no such question 
was raised by the objections made in the court 
below. The objection, in every case, was that 
the evidence was incompetent and immaterial; 
but, in so far as it tended to show the motives or 
feelings that actuated the person making the 
statement, it was both competent and material. 
Jn admitiing the evidence, therefore, the court 
did not hold that the statements were admissible 
as against any of the defendants except those who 
made them. 

6. A witness testified that one of the defendants 
on one occasion, when speaking of plaintiff and 
the prosecution, made this statement: “If we had 
our way, we would make short work of him, as 
they did of Hi Roberts.’’ He was then asked 
what he understood the defendant to mean by his 
reference to Hi Roberts. The question was ob- 
jected to, but the witness was permitted to answer 
it, and he stated that he supposed him to mean 
that they would hang him by the neck. The ob- 
jection to the question should have been sustained. 
The opinion of the witness as to what was meant 
by the reference was incompetent. It was under- 
stood in the community that Roberts, the person 





referred to, had been hanged in a certain grove. 
When the jurors had been informed of that fact, 
they were quite as competent to put a construc- 
tion on the language as was the witness. It is 
ordinarily the province of the jury to determine 
what deduction or conclusion should be drawn 
from a given state of facts. There are some ex- 
ceptions to that rule, but this case is not within 
any of the exceptions. 

7. One of the defenses relied on was that, in 
doing what they did about the institution of the 
prosecution, the defendants acted on the advice 
of the district attorney, to whom they had made a 
full and fair statement of the facts of the transac- 
tion, as they had ascertained them,and of the evi- 
dence which could be produced to substantiate 
the charge against the plaintiff, and who had ad- 
vised them that the facts and evidence afforded 
ground for the institution of the prosecution. 
The district court gave the following instruction: 

**(26) Whether or not the defendants, or some 
of them, did, before instituting the proceedings, 
make a full, fair, and honest statement to the dis- 
trict attorney, of all the material facts bearing 
upon the guilt of plaintiff, of which they had 
knowledge, and which they could have ascer- 
tained by reasonable diligence, and whether, in 
commencing such prosecution, the defendants 
acted in good faith, upon the advice of said dis- 
trict attorney, are questions of fact to be deter- 
mined by you from all of the evidenc:> and cir- 
cumstances in the case. If you believe from the 
evidence that none of the defendants made a full, 
fair, and truthful statement of such facts to the 
district attorney, or that they instituted the crim- 
inal proceedings from a fixed determination of 
their own, rather than from the advice of said 
district attorney, the advice of the prosecuting 
attorney would not be a defense in this action.” 

In our opinion, this instruction is erroneous. 
One who seeks the advice of counsel, with refer- 
ence to the commencement of a criminal prose- 
cution, is bound to act in good faith in the matter. 
Unless he does this, he will not be protected from 
liability, on the ground that he acted upon the ad- 
vice given him. He is required to make to the 
counsel a full and fair statement of all of the ma- 
terial facts known to him. If he has reasonable 
ground for believing that facts exist which would 
tend to exculpate the accused from the charge, 
good faith requires that he shall either make 
further inquiry, with reference to those facts, and 
communicate the information obtained to the 
counsel, or that he shall inform him of his belief 
of their existence, in order that he may investi- 
gate with reference to them, and take into account, 
in forming his opinion, the information attained 
with reference to them. But he is not required 
to do more than this. He is not required to insti- 
tute a blind inquiry to ascertain whether facts 
exist which would tend to the exculpation of the 
party accused. But if he honestly believes that 
he is in possession of all of the material facts, and 
makes a full and fair statement of those facts to 
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the counsel, and acts in good faith on thé advice 
given him, he ought to be protected. This, it 
seems to us, should be the rule when the advice 
of private counsel is relied on. But there are 
more cogent reasons for applying it where the 
communication is made to the public prosecutor. 
In criminal cases, that officer is the representative 
of the State. He is required, not only to prose- 
cute indictments which are found, but it is his 
duty to assist in the investigation of charges 
against individuals which are brought to the at- 
tention of the grand jury. He is by law made the 
legal adviser of the grand jury. When complaint 
is made to him that a public offense has been 
committed, it is his duty to investigate the charge, 
and, if he deems it a matter of sufficient impor- 
tance, to demand the attention of the grand jury. 
It is also his duty to have the witnesses subpcenaed 
and brought before that body, and he has the 
right to appear also, and assist in their examina- 
tion. Neither he nor the grand jury are confined 
in their investigations to the witnesses named by 
the complainant, but they have the power to send 
for and examine any witnesses whom they have 
reason to believe can give any material evidence 
bearing on the question of the guilt of the accused. 
We will not, of course, be understood as holding 
that a party who maliciously makes a groundless 
charge to the district attorney, and thereby pro- 
cures the finding of an indictment, is not answer- 
able to the one injured by the proceeding. It 
would, however, be a very harsh rule, and one 
calculated to discourage entirely the making of 
complaints by private individuals, to hold that 
one who has acted on the advice of the district 
attorney, given upon a full and fair statement of 
all the material facts which he knew, or which he 
had reasonable ground to believe, existed at the 
time, was not protected by the advice of the at- 
torney, simply because he did not, before making 
the complaint, learn of other material facts of the 
existence of which he might have learned by rea- 
sonable inquiry ; yet that is the doctrine of the in- 
struction. The instruction seems to have the sup- 
port of Hilliard in his work on Torts (see volume 
1, p. 506), and Waite in his work on Actions and 
Defenses ‘see volume 4, p. 335). The doctrine 
of the text is supported, however, by but few of 


. the cases cited in the notes in support of it, and 


we do not believe it is sound. 
The judgment of the district court will be re- 
versed, and the cause remanded. 


_Nore.—A malicious prosecution is a wanton prose- 
cution made by a prosecutor in a criminal proceeding, 
or a plaintiff in a civil suit, without probable cause, by 
a regular process and proceeding which the facts did 
not warrant, as appears by the result.! 

To constitute a recovery in an action of this kind it 
must appear: (1.) That the plaintiff has been prose- 
cuted by the defendant, either criminully or in a civil 
suit. (2.) That the prosecution is at an end, and in 

eneral resulted in favor of plaintiff. (3.) That it 
was instituted maliciously aud without probable cause. 


1 Bouv. L. D.; Big. Torts, 71. 





(4.) That plaintiff has sustained damages in conse- 
quence. 

In some cases, it has been held that an action for 
malicious prosecution could not be maintained, where 
thecourt before whom the prosecution was had had 
no jnrisdiction of the cause.’ But, in other cases, the 
right to maintain such an action has been sustained.4 

Who May Be Sued.—General authority, given by a 
person to another to use his name in prosecuting suits 
in which he is interested, and the agent becomes guilty 
of malicious prosecution inthe name of principal both 
may be joined in a suit as defendants, and are liable in 
damages.6 The same rule would apply to a private 
corporation. It would also be liable where an agent 
prosecuted in the name of the corporation, it being 
within the scope of his authority.?7 But where the 
prosecution is ultra vires, see Gilbert v. Railroad Co.§ 

Civil and Criminal Cases.—It has been said that an 
action of malicious prosecution for prosecuting a civi 
suit will not lie, because it is clearly a matter of right to 
prosecute such suits, and the law imposes costs upon a 
party who brings agroundless proceeding.® There is 
some difference of opinion as to whether an action of this 
kind will lie for the malicious prosecution of « civil suit, 
unless there has been some particular injury to person 
or property. Gibson, C. J.,in Herman v. Brooker- 
hoff,!© draws a distinction between the malicious pros- 
ecution of civil and criminal suits. He says: “‘Though 
there is a resemblance betwixt an action for the ma- 
licious prosecution of a criminal charge, and an action 
for a malicious arrest or holding to excessive bail in a 
suit, the cases are not entirely parallel. In a criminal 
prosecution, want of probable cause must be com- 
bined with malice; but in a civil suit the existence of 
a cause of action is not a defense to a suit for an ex- 
cessive use of the processs.” According to the gen- 
eral current of authority, the malicious prosecution of 
a civil suit involving arrest, attachment, sequestration, 
or any interference with person or property, or which 
is the cause of any particular grievance or injury, will 
give aright of action for malicious prosecution. 


2 Field on Dam., section 686, citing Jones v. Gwyn, 

10 Mod. 138. Saville v. Roberts, 1 Salk. 14; Griffin 
v. Chubb, 7 Tex. 603; Hall v. Suydam, 6 Barb. 83; 
Jacks v. Stimson, 13 Ill. 701; |Kendrick v. Cypert, 10 
Humph. (Tenn.) 291; Greenwade v. Mills, 31 Miss. 464; 
Pellenz v. Bullerdick, 13 La. Ann., 274; Accessory T. Co. 
v. McCerren, Jd. 214; Potter v. Scale, 8 Cal. 217; Scofield 
v. Ferris, 47Pa. St. 194; Davis v. Cook, 3 Ia. 539; Madon 
v. McGinniss, 7 Mont. 371; Wheeler v. Nesbit, 24 How. 
(U. 8.) 544; Foshay v. Ferguson, 2 Denio, 617; Mitchell v. 
fallingly, 1 Met. (Ky.) 237; Winn v. Peckham. 42 Wis. 
93; Leaves v. Hamill, 57 Ind. 423; Scott v. Schelor, 28 
Gratt. 891; Hamilbergh v. Shepard, 119 Mass. 30; Brown 
v. Randal., 36 Conn. 56. 

3 Bodwell v. Osgood, 3 Pick. 379; Tenpin v. Renny, 3 
Black (Ind.), 210; Painter v. Ives, 4 Neb. 122. 

4Stone vy. Stevens, 12 Conn. 219; Morris v. Scott, 21 
Wend. 281; Swift v. Noyes, 30 Mich. 406; Hayes v. Young- 
love, 7 B. Mon. 545. 

5 Kinsey v. Wallace, 36 Cal. 462; Warfield v. Campbell, 
35 Ala. 349; Wood v. Weir, 5 B. Mon., 544. 

6 Copley v. Sewing Machine Co., 2 Woods (U. 8.), 494. 

7 Fenton v. Sewing Machine Co.,9 Phila. 189. 

8 55 Mo. 815. 

9 Hill on Torts, 443. 

108 Watts (Pa.), 240. 

ll Tancred v. Leyland, 16 A. B., 669; Henderson v. Jack- 
son. 9 Abb. Pr. (N. 8.) 298; Donnell v. Jones, 13 Ala. 490; 
Stewart v. Cole, 46 Jd. 646; Collins v. Hayte, 50 IIL. 353; 
Watkins v. Baird,6 Mass. 506; Weaver v. Page, 6 Cal. 681; 
Pierce v. Thompson, 6 Pick, 193; Barbans v. Sanford, 19 
Wend. 417; Besson v. Southard, 10 N. Y. 236; Churchill v. 
Siggers, 3 El. & Br. 937 Austin v. Debnam, 3 B, & C. 139; 
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It is essential that it be shown that the prosecution is 
ended, and that it terminated in plaintiff’s favor. In 
a civil cause, it is not. always necessary to show that 
it was abandoned before a final determination on 
its merits.!2 It is not necessary that the case 
terminated in verdict or judgment.’ However, 
it appears to be different where the original pros- 
cution was a criminal one. Then it has been held 
that prosecution must have been before an officer 
or tribunal having jurisdiction of the cause, and 
a verdict of acquittal obtained in favor of the de- 
fendant therein. <A nolle prosequi, entered by the at- 
torney for the people, would be fatal to an action for 
malicious prosecution, based upon the prosecution.!4 
There seems to be a doubt among the authorities, 
whether an action may be maintained for maliciously 
and without reasonable or probable cause prosecuting 
a civil action not involving the arrest of the person or 
seizure of the property. 

Malice and Want of Probable Cause.—Malice and 
want of probable cause must both be alleged and 
proved. The malice may be express orimplied and be 
inferred from want of probable cause, but want of 
probable cause cannot be inferred from express 
malice.16 The burden of proof is on the plaintiff to 
show both malice and want of probable cause, and 
whether they existed is a question of fact for the jury 
when disputed.” If the facts are undisputed, or if 
the case presented is whether certain facts constitute 
probable cause, the question is one of law.18 It seems 


Nelson v. Donelson, 82 Ill. 545; Fortman v. Pottier,8 Ohio 
St. 548; Burkhart v. Jennings, 2 W.Va. 242; Preston v. 
Cooper, 1 DIll. 589; Cox v. Taylor, 10 B. Mon. 17; Walser 
v. Thies, 56 Mo. 89; Williams v. Hunter, 3 Hawks (N.C.) 
545; McCullough v. Grishobber, 4 W. & S. 201; Spingler v. 
Davey, 15 Gratt. 381; Fullenweider v. McWilliams,7 Bush. 
389; Closson v. Staples, 42 Vt. 209; Hoyt v. Macon, 2 Col. 
113. 

12 O’Brien v. Barry, 106 Mass. 300; Hall v. Fisher, 20 
Barb. 241; Thomason vy. De Mott, 18 How. Pr. (N. Y.), 529; 
Garrell v. Snow, 31 Ind. 215; Wood v. Lucock,3 Met. (Ky.) 
192; Gillespie v. Hudson. 11 Kans, 163; Brown v. Randall, 
36 Conn. 56; Nicholson vy. Coghill, 4 B. & C, 21. 

18 Walkins v. Lee, 5 M. & W.270; Bicknell v. Dorion, 16 
Pick. 478; Cardival v. Smith, 109 Mass. 158. 

14 Driggs v. Burton, 44 Vt. 124; But see Gocum v. Polly, 
1 B. Mon. 358; Brown v. Randall, supra; Moulton v. 
Bucher. 1 Abb. (N.C.) 193; Chapman v. Woods, 6 Blake 
(Ind. ), 504; Richter v. Koster, 45 Ind. 440; Rice v. Ponder, 
7Ired. 390.) 

1 See Mayer vy. Waltcr, 64 Pa. St. 283; McNamee y. 
Minke, 49 Md. 122; Byne v. Moore, 5 Taunt, 187; Closson 
v. Staples, 42 Vt. 244; Woods vy. Finnell, 13 Bush. 628; 
Whipple v. Fuller, :11 Conn. 581; Lawyer v. Loomis, 3 
Thomp. & C.393; Wayne v. Wyckoff, 9 Hun, 178; Allgor 
v. Stillwell, 3 N. J. L. 166; Lockenour v. Sides, 57 Ind. 360; 
Cooley on Torts, 188; Cardival v. Smith, Hoyt v. Macon, 
supra. 

16 See Maloney v. Doane, 15 La. 278; Williams v. Van 
Meter, 8 Mo. 339 ;JKing v. Calvin, 11 R. I. 582; Heyn v. Blair, 
62 N. Y. 19; Deitz v. Laufitt, 63 Pa. St: 234; Cook v. 
Walker, 30 Ga, 519; Harpham vy. Whitney, 77 IIl. 32; 
Wicker v. Hotchkiss, 62 Jd. 207; Strauss v. Young, 36 
Md. 249; Scott v. Shelor, supra; Newell v. Downs, 8 Blackf. 
523; Holliday v. Sterling, {62 Mo. 321; Griffin v. Chubb, 7 
Tex. 603. 4g xD 

17 Greenwade y. Mills, 31 Miss. 464; Burst v. Gibbous, 80 
L. J. Ex. 75; Israel v. Brooks, 23 Ill. 575; Cullaban vy. Caf- 
ferata, 39 +Mo. 136; Levy v. Brennan, 39 Cal. 485; Von 
Latham vy. Libby, 38 Barb. 339; Cloon vy. Gerry, 18 Gray, 
201; Ritchey v. Davis, 11 Ia. 124; Cooper v. Waldron, 50 
Mo. 80; Long v. Rogers, 19 Ala. 327; Newell v. Downs, 8 
Blackf. 523. 

18 Hayne v. Blair, 62 N. Y. 22; Taylor v. Godfrey, 36 Mo. 
525; Stevens v. Fassett, 23 Mo. 266; Grant v. Moore, 29 Cal. 





that the question of probable cause does not depend 
upon the belief of the prosecutor in it, but it must be 
sucha ground as will create a reasonable belief in the 
mind of a cautious person that the accused, especially 
in criminal cases, is guilty of the offense.!9 The question 
of probable cause does not depend upon the guilt or’ 
innocence of the accused but upon the prosecutor’s 
reasonable belief in it at the time of prosecution.2° Mere 
suspicions, however, without any reasonable ground 
for believing them to be founded in fact, will not 
amount toa probable cause.2! Real belief and reas- 
onable grounds must unite to afford a justification.2 
If one prosecute another criminally without good 
grounds, or if the prosecution is carried on wantonly 
and not forthe purpose of justice, or if the prosecu- 
tion is instituted for the purpose of enforcing a debt, 
there is sufficient evidence of malice to maintain an 
action for malicious prosecution.2> If the prosecution 
was wholly without cause, this is evidence of malice.%4 
Even when'there is nothing found due, provided the 
prosecution be in good faith and without any intention 
to annoy and harrass the defendant, an action of ma- 
licious prosecution will not lie. 

Advice of Cousel.—Where a party has communicated 
to his counsel all the facts bearing on the case within 
his knowledge, and has acted in good faith upon the 
advice received, he cannot be held liable in an action 
for malicious prosecution.26 So also if he acted under 
the advice of the district attorney.” Butadvice from 
any other person than one learned in the law will not 
have the same effect.22 The advice of counsel will, 
however, not avail to disprove malice where there is 
proof of express malice,2?nor where the defendant 
was instigated solely by motives of priyate interest.90 

Damages.—The damages are classined by Holt, C. J., 
in Saville v. Robert,®! as follows: Ist, damages to a 


644; Stone v. Crocker, 24 Pick. 81; Greenwade v. Mills, 
supra: Cloon v. Gerry, supra; Beeson vy. Southard, 6 Seld. 
236. 
19 Davis v. Wisher, 62 Ill. 262; Cockfield v. Braveboy, 2 
MecMul. (N. 8.) 270. And ifso it would amount to proba- 
ble cause: Griffith v. Sellers, 2 Dev. & B. (S. C.) 492; Seibert 
v. Price, 5 Watts & 8. 438; Pullen v. Gledden, 66 Mo. 202; 
Williams v. Taylor, 6 Bing. (Eng.) 186. 

20 Burlingame v. Burlingame, 8 Cow. 141; Scanlon v. 
Cowley, 2 Hilt. 489; French v. Smith,4 Vt. 363; Johnson 
v. Chambers, 10 Ired. 287; Raulston v. Jackson, 1 Sund. 
128; Faris v. Starkey,3 B. Mon.4; Wade v. Walden, 23 II. 
425; Delegal v. Highley, 3 Bing. (New Cas.) 950; Foshay 
v. Ferguson, King vy. Colvin, supra. 

21 Hirsch v. Feeney, 83 IIL. 548. 

2 Farnam v. Feeley, 56N. Y. 451. 

23 Stevens v. Ry. Co. 10 Ex. 356; Schofield v. Ferris, 47 
Pa. St. 194; Kimball v. Bates, 50 Me. 308; Cole v. Curtiss, 
16 Minn, 182. 

24 Alburn v. Neal, 4 Dana (Ky.), 120; Hayes v. Hayman, 
20 La. An. 336. 

25 Grant v. Moore, 29 Cal. 644. And, to same effect, Ben- 
son v. McCoy, 36 Ala. 710; Bachelder v. Frank, 49 Vt. 90. 

26 Walter v. Sample, supra; Anderson vy. Friend, 71 Ill. 
475; Ash v. Marlow, 20 Ohio, 119; Eastman v. Keason, 44 
N. H. 519; Hill v. Palm, 38 Mo. 13; Davie v. Wisher, supra; 
Revenga v. Mackintosh, 2 B. & C, 693; Stanton v. Hart, 27 
Mich. 539; Laird v. Taylor, 66 Barb. 143; Pullen v. Glidden, 
68 Me. 566; Cooper v. Utlerbach, 37 Mo. 282; Sharpe v. 
Johnston, 59 Mo. 557; Ames v. Rathbun, 55 Barb. 194; 
Fisher v. Foxrester, 33 Pa. St. 501. 

27 Thompson v. Lumley, 50 How. Pr. 105. 

23 Burgett v. Larson, 77 Ill. 172; Williams v. VanMeter, 
8 Mo. 339; Beal v. Robeson, 8 Ired. 276; Strauss v. Young, 
36 Md. 246; Olmstead v. Partridge, 82 Mass. 381. 

29 Davenport v. Lynch,6 Jones (N. C.), 546. 

380 Glasscock v. Bridges, 15 La. An. 672. 

$1 Supra, 1 Ld. Ry. 874. 
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man’s fame, as if the matter of which he is charged is 
scandalous; 2, where he is in danger of losing life, 
limb or property; 3d, damages to his property, as 
where b« ia forced to spend money to acquit himself 
of crim». The measure of damages in this action is all 
the damages directly resulting from the wrongful 
prosecution. This would include the expenses and 
costs inenrred in the defense of such prosecution and 
damages for injury to reputation, feelings, health, 
body and mind.® The jury may also in proper cases 
award exemplary damages.* 
A. G. MCKEAN. 


82 Sandback v. Thomas, 1 Starl. (Eng.) 306; Pagan v. 
Knox, 66 .N. Y. 525; Lawrence v. Hagerman, 56 Ill. 68; 
Closson Vv. Staples, 42 Vt. 209. 

38 McWilliams v. Hoban, 42 Md. 56; Stewart v. Cole, 46 
Ala. 646. 
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1. AGENCY—Principal and Agent—Fact ors— Wheat 
Elevators—Storage in Mass—Same Grade—Dif- 
ferent Grades in Different Markets—Sale to Pay 
Advances— When It may be Made.—A factor, to 
whom wheat is consigned for storage in an elevator 
and for sale, may, in the absence of particuler in- 
structions, storeitin a mass with other wheat of 
the same grade and quality. A factor is not re- 
sponsible to his principal by reason of the estab- 
lished grades of grain being different in the mar- 
ket where he is to sell from the grades at other 
places. Where a factor has made large advances 
to his principal upon the property consigned for 
sale, and the property becomes doubtful security 
for his reimbursement, and the principal refuses 
or neglects to comply with his reasonable de- 
mands to repay or secure him for such adyances, 
the factor may, after reasonable notice to his prin- 
cipal, in good faith, and with reasonable disere- 
tion, sell the property, although directed by the 
principal to bold it longer.—Davis v. Kobe, 8. C. 
Minn., Dec. 17, 1886; 30 N. W. Rep. 662. 


Warranty Furnished to Agent — 
Oral Warranty by Him—Knowledge by Parchaser 


2. 











a 


oo 


—Proot of Fact of Agency—Evidence—Declara- 
tions of Alleged Agent.—If a person who consti- 
tutes another his agent for the sale of any article 
of merchandise, furnishes him with the kind of 
warranty he is to give, a purchaser, who has 
knowledge that such a warranty was furnished 
the agent, cannot accept a parol warranty from 
the agent different in its terms, and require the 
principal to comply with such oral warranty. 
Eddie v. Ashbaugh, 44 Iowa, 519, and Farrar v. 
Peterson, 52 Iowa, 420; s. c.,3 N. W. Rep. 457, 
distinguished. The fact of agency cannot be 
established by the declarations of the alleged 
agent. In an action upon certain promissory 
notes, brought by a reaping machine company, 
where a warranty of the machine for which notes 
had been given was invoived, there was evidence 
introduced showing what a person who claimed to 
be the general agent of the machine company had 
said in relation to the machine long after the sale 
thereof, and there was no competent evidence 
to show that he was such agent, or had any au- 
thority to bind the machine company. Held, that 
the evidence as to what he said in relation to the 
machine should have been excluded.—_Wood Mow- 
ing, etc. Co. v. Crow, 8S. C. lowa, Dec. 14, 1886; 80 
N. W. Rep. 609. 


ATTORNEY AND COUNSEL — Retainer — What 
Amounts to—Unprofessional Conduct, what is— 
Suspension — Reference — Referee’s Discretion— 
Cross-Examination — Adjournment to Allow 
Counsel to be Procured—Harmless Evrrors.—An 
attorney who is retained by a guardian to recover 
the possession of certain promissory notes, and a 
policy of life insurance pledged as security for 
their payment, becomes the attorney of the per- 
son from whom the recovery is sought, when that 
person, at the attorney’s request, places the papers 
in his hands for the collection of the loss under the 
policy, paying the attorney a fee, and taking from 
him a receipt, in which the attorney promises and 
agrees, when the money is paid, to turn over to 
such person, after the lapse of a certain time, and 
the non-occurrence of certain litigation, the part 
thereof claimed by him. A failure on the part of 
the attorney to pay over such money, when col- 
lected as agreed, coupled with the institution of a 
suit against his client, at his instigation, by a 
claimant to the fund, the suit being brought in 
the name of another attorney to coriceal from the 
client his connection with the claimant’s case, and 
the giving of a bond, with sureties known by the 
attorney to be insolvent, to stay execution on an 
appeal from ajudgment rendered in favor of the 
client for the money appropriated, is such unpro- 
fessional conduct as to warrant the suspension of 
the attorney for two years, and until satisfaction 
of the judgment. Referees are invested with 
large discretion as to the limits within which a 
cross-examination shall be confined. The action 
of a referee in refusing to adjourn «a session im- 
mediately upon the withdrawal of an attorney 
from the case, in order to give his client an oppor- 
tunity to secure other counsel, is not ground for 
interference by the supreme court, unless the 
client bas been injured thereby.—Jn re Tyler, 8. 
C, Cal., Dec. 3, 1886; 12 Pac. Rep. 289. 


. ContRact—Condition—Performance— Work and 
Services—Trral — Question of Fact—Payment— 
Waiver.—It is competent for a party. by his con- 
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tract, to make the performance of work and serv- 
ices by him a condition precedent to his right to 
receive any pay for them, and he cannot, in an 
action upon the contract, recover without proof 
of performance, unless the defendant has waived 
such performance. Where the performance of 
work and services is made by a party a condition 
precedent to his right to receive pay for them, the 
question whether there has been a waiver by the 
other party of such performance, is a question of 
fact for the consideration of the jury.. Where a 
party claims to have completed a contract, and 
the other party, with knowledge of his claim, and 
that the condition of it has not been performed, 
has made a payment upon it, without any objec- 
tion or notice of non-acceptance, such payment 
operates as a waiver of the condition of the con- 
tract.—Keller v. Oberreich, 8. C. Wis., Nov. 23, 
1886; 30 N. W. Rep. 524. 


5. CORPORATIONS — Municipal Corporations — De- 
fective Ways—Ice on Sidewalk--Liability There- 
Sor— Pleading — Insufficient Petition—In a suit 
against a municipal corporation to recover for in- 
juries occasioned by falling upon a slippery side- 
walk, allegations in the petition which aver that 
the defendant is a city of the first class; that the 
street where the accident occurred is a public 
highway within the corporate limits; that, upon a 
sidewalk in front of property of a private owner, 
the city negligently suffered ice and frozen snow 
to accumulate, and for a number of days to be 
beaten smooth and slippery, and for that reason 
dangerous to those passing along it, and to so re- 
main for some days, of which condition the city 
had or might have informed itself in time to have 
made the sidewalk safe before the accident, are 
not sufficient to show negligence.—Chase v. City 
of Cleveland, 8. C. Ohio, Dec. 7, 1886; 9 N. E. Rep. 
235. 

6. Stock—Attachment — Transfer —Non- Resi- 

dents—Foreign Corporations—Compilance With 

State Laws—Objection to Sheriff’s Return—Ac- 

tion—Misnomer — Waiver. — Where the sale of 

shares of stock has been negotiated between non- 
residents, but before the purchase price has been 
paid, or the certificates assigned and delivered to 
the intended purchaser, an attachment has been 
levied on them inan equity suit against the owner 
in which this particular stock is described, the in- 
tended purchaser acquires no title as against a 
purchaser at the attachment sale, although the 
owner and intended purchaser have no actual 
notice of the attachment bill at the time of the at- 
tempted sale. Where a foreign corporation is car- 
rying on the business of making iron within Ten- 
nessee, and its officers, and, by its by-laws, its gen- 
eral office, are required to be in that State, and all 
of its books, including its stock-books, are kept 
therein, its elections of directors held therein, and 
its directory, plant and property located therein, 
it will be presumed that the corporation has com- 
plied with the law, and it will be deemed a domes- 
tic corporation, the stock of which, owned by a 
non-resident stockholder, will be liable to attach- 
mentin Tennessee, Where,inthe answer of de- 
fendant, the levy of an attachment of stock is ad- 
mitted, it is too late at the trial to object to an ir- 
regularity in the return of the attachment. Where 
the name of a corporation has been changed, and it 
issued by its old name, the misnomer must be 








pleaded in abatement, or it is waived, and a decree 
rendered against it by its old name will be valid.— 
Young v. South Tredegar, etc. Co., S.C. Tenn., 
Oct. 21, 1886; 2S. W. Rep. 202. 


7. CRIMINAL Law —Evidence—Confession—Detect - 
ive—Credibiliiy of Witness — Instructions—Rea- 
sonable Doubt —* Uncontradicted Allegations '— 
Exception—Accused a Witness—Neglect to Deny 
Material Facts—Argument.—Where a detective, 
in the guise of afriend, induced a suspected party 
to make a confession of a crime, without induce- 
ment of any kind, except at his request, he said 
that he had consulted an attorney for the prisoner, 
who said “ he (the prisoner) had better tell the 
facts of the case, and that they would be likely to 
do him as much good as anything he could do; that 
there was no use of lying about it, and he had bet- 
ter tell the truth;” held, (1) that the alleged con- 
fession was admissible in evidence; (2) that the 
credibility of a witness who, by deceit, misrepre- 
sentation, and other disreputable means, has ob- 
tained an alleged confession from a prisoner, is for 
a jury, who should be specially instructed on that 
point. An instruction that ‘“ persons should 
sometimes say that they are morally certain of the 
existence of a fact or facts, but have not the evi- 
dence to proveit; this is the condition of mind one 
is in when convinced beyond a reasonable doubt,” 
is erroneous. Where the defendant in a criminal 
case has pleaded not guilty, the jury, in order to 
convict him of the offense charged, must find from 
the evidence that he is guilty; and the court has 
no authority to say to them that certain “ allega- 
tions are uncontradicted, and therefore may be by 
the jury considered as proved.”? The credibility 
of the witnesses must be submitted to the jury. 
Instructions must be excepted to, in order to ob- 
tain a review of theminthe supreme court. If a 
person accused of crime testifies in his own behalf, 
he is to be treated as any other witness; and, if he 
fails to deny a material fact which bas been testi- 
fied against him, the district attorney may com- 
ment upon such omission in his argument to the 
jury.—Heldt v. State, S.C. Neb. Neb., Nov. 24, 
1886; 30 N. W. Rep. 626. 


8. ———Former Jeopardu— What is—Suficient In- 
dict ment—Jury Impaneled and Sworn—Embezzle- 
ment—Indictment — Money—Description— Uncer- 
tainty.—lt is an established rule that when a jury 
in a criminal case is impaneled and sworn, ina 
court of competent jurisdiction, to try a prisoner 
under an indictment sufficient in form and sub- 
stance to sustain a conviction, he is in jeopardy. 
He is then entitled to a verdict which will bar 
further prosecution for the same offense; and an 
unnecessary discharge of the jury without his con- 
sent does not deprive him of the right to the bar. 
But where no verdict or judgment has been ren- 
dered, and the indictment is so defective that the 
defendant, if found guilty, would be entitled to 
have the judgment entered thereon against him 
reversed for error, he cannot be said to have been 
injeopardy. When, in the trial of an indictment 
for the embezzlement of money, the only deserip- 
tion given of the money is so many dollars, good 
and lawful money of the United States, in the ab- 
scnee of an excuse alleged in the indictment for 
the want of a more full and definite description of 
the money embezzled, the description given is bad 
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for uncertainty.—State v. Ward, 8S. C. Ark., Dec. 
4, 1886; 2S. W. Rep. 191. 


9. 





Manslaughter—Negligence—Juror—Compe- 
tency — Practice — Evidence — Photograph—New 
Trial.—An indictment under sections 193 and 195 
of the Penal Code, charging manslaughter in caus- 
ing the death of a human being, by culpable neg- 
ligence in the construction of a building, held 
good. Where one summoned as a juror on the 
trial of such indictment said, on his examination 
as to his qualifications, that he had read about the 

“occurrence in the newspapers, but had formed no 
opinion as to the guilt or-innocence of the defend- 
ant, but was of opinion from what he had read 
that the catastrophe was the result of culpable 
negligence on the part of some one, and that it 
would require evidence to remove the impression ; 
and another juror said that from reading the news- 
papers he had formed an opinion as to the guilt or 
innocence of the defendant which it would require 
evidence to remove but each also testified that he 
could nevertheless render an impartial verdict 
on the evidence—challenges on the ground of bias 
were properly overruled. A piece of brick and 
mortar from the fallen wall of the alleged defect- 
ive building was properly admitted in evidence, 
as confirming the opinion of a eompetent witness 
as to the quality of the mortar and to enable the 
jurors to understand the difference in effect be- 
tween the mortar used by the defendant and that 
properly prepared. The rule that a new trial 
ought not to be grantod, even where an exception 
is well taken, unless the jury could draw, from 
evidence admitted under it, some unfavorable in- 
ference, nor when the party excepting has by its 
own course of examination destroyed the force of 
his objection—applied to the admission of “ un- 
safe reports ” made by the official examiner in 
the course of construction of the building. Photo- 
graphs proved to be accurate representations of 
an actual scene, are admissible in evidence, as ap- 
propriate aids to the jury in applying the evidence, 
whether it relates to persons, things or places. 
Alleged errors inthe charge are not open to re- 
view unless excepted to at the trial. Astipulation 
by counsel “ that a general exception should give 
the defendant the benefit of a particular exception 
to any part of the charge ” will not avail.— People 
v. Buddenseick, N. Y. Ct. App., Nov. 23, 1886; 4 
Cent. Rep., 787. 


10. CRIMINAL Law.—Murder — Evidence — Confes- 


sion.—The evidence in a case of homicide exam- 
ined and found sufficient to support a conviction 
of murder in the first degree. After evidence has 
been given by a defendant tending to show that 
the homicide was committed in self-defense, he 
may follow it by proof of the general reputation of 
the deceased for quarrelsomeness and violence; 
but evidence of specific acts of violence towards 
third persons is inadmissible. When the volun- 
tary confession of a defendant is otherwise admis- 
sible against him on trial for the crime, it is im- 
material that he was under arrest when the con- 
fession was made.—TPeople v. Druse, N. Y. Ct. 
App. Oct. 26, 1886; 4 Cent. Rep. 770. 


11. CurTEsy.—Sale by Tenants of Curtesy Lands 


—Purchase of Other Lands—Lands Purchased in 
Children’s Name by Father — Advancements.— 
Where a father, as guardian of his children, sells 
their lands, and also sells his estate as tenant by 





curtesy in the lands, and invests all the proceeds 
in other lands, taking the title to himself as guard- 
ian of his children, and goes into possession of 
and makes improvements on the lands, the father 
has no estate by curtesy in the lands, as his wife 
was never seized of them; and,.in the absence of 
clear proof that a trust only was intended, it is 
presumed that the father intended the purchase as 
an advancement to his children, and the whole legal 
and equitable title vestsin them.—Bogy v. Roberts 
8. C., Ark., Nov. 27, 1886; 2S. W. Rep. 186. 


12. DEEDS—Plats—Acknowledgement and Certifi- 


cation—Rev. St. Ill. 1845, Page 115—Ways— 
Dedication of Streets— Tenants in Common--Ac- 
ceptance, How Shown—Rebutting Presumption 
of Acceptance.— The provisions of Rev. St. Il. 
1845, p. 115, as to plats by county commissioners 
and other persons, required the acknowledgement 
of county commissioners to plats made by them, 
and only to such plats; and of such “other per- 
sons,” as makers, to plats made by them, and re- 
quired certification by the surveyor only. Where 
owners of land in common, by mutual agreement, 
divide it into blocks, with streets, and then, by 
agreement, partition the blocks among themselves, 
each taking a number of blocks in severalty, there 
is acommon-law dedication by each of the streets, 
based on a valuable consideration moving from the 
other owners, and such dedication is irrevocable. 
Acceptance by the public of streets dedicated may 
be shown in pais by user by the public; as by 
travel over the street, and by acts of the public of- 
ficers in repairing and keeping them up. Such 
user and maintenance need not be over the entire 
length of the street. An error in the assessment 
of a lot adjacent to a street dedication by a common 
law dedication, by which error the area of such 
street is included in the adjacent lot, and taxes are 
levied and collected on the same, will not defeat 
such dedication, nor rebut the presumption of ac- 
ceptanee.— Town of Lake View v. Lebahn, S. C., 
Ill., Nov. 13, 1886; 9 N. E. Rep. 269. 


13. DESCENT AND DISTRIBUTION—Rights of Heirs 


—Subsequent Marriage of Widow—Mortgage of 
Dower Lands—Rev. St. Ind. 1881, § 2484— 
Trial—Evidence— Objections to, Must be Specific 
—Lost Records — Parol — Evidence — Latitude— 
Harmless Error.—A purchaser at sheriff’s sale on 
foreclosure of a mortgage executed by a married 
woman and her second husband on lands held by her 
under her assignment of dower in proceedings in 
partition of her first husband’s estate, there being 
children of the former marriage still living, ac- 
quires, under section 2484, Rev. St. 1881, no inter- 
est therein, and cannot maintain ejectment for the 
possession of such lands. An objection to the ad- 
mission of evidence, in order to be available, must 
be definite and specific. A mere general objection 
on the ground that it is “irrelevant, incompetent, 
and immaterial,” is insufficient. Much latitude is 
allowable in the admission of parol evidence to 
supply what has been lost by the destruction of 
records, and where it appears that the finding is 
right upon all the evidence, and no harm was done 
by the extreme .atitude allowed in the admission 
of such evidence, it will not be sufficient cause for 
reversal.—McCollough v. Davis, 8. C. Ind., Nov. 
22, 1886; 9 N. E. Rep. 276. 


14. DowreR—Proceedings to Recover — Conveyance 
by Husband Prior to Marriage—Children by First 











Vou. 24. 





THE CENTRAL LAW JOURNAL. 43 














Wife. —- Where a man possessed of an estate 
amounting in value to from $40,000 to $80,000, ac- 
quired largely through the skill and industry of his 
first wife, deceased three days before his marriage 
with his second wife conveys land worth $9,000 to 
three of the children of his first wife, in pursuance 
of promises made his first wife, and of intentions 
often expressed, such a conveyance by him will be 
considered reasonable, and, if apparently made in 
good faith, without intent to defraud the second 
wife, the settlement will be sustained by a court of 
equity asagainst the second wife’s claim for dower 
in the lands so conveyed.— Fennessey v. Fennessey, 
Ky., Ct. App. Dec. 7. 1886; 2S. W. Rep. 186. 


15. Equiry — Fraud— Evidence of — Setting Aside 
Deed—Sale by Administrator. — Testimony of a 
devisee’s grantee, who has conveyed her interest 
in the iands to a creditor of the estate, that she 
sold it because he told her that he could take the 
place, and everything she had, is insufficient to 
establish a fraud for Which the sale should be set 
aside. A sale by an administrator of real estate 
for a grossly inadequate , consideration, to a party 
who has procured the assent thereto of the guard- 
ian of the heirs for a consideration given to said 
guardian, is fraudulent, and will be vacated, and 
the purchaser’s title annulled.—Neel v. Carson, S. 
C. Ark., Nov. 13, 1886; 2S. W. Rep. 107. 


16. —-— Specific Performance—Contract must be 
Clear—Advancement—Lack of Writing.—On a bill 
for special performance the contract sought to be 
enforced must be clear, certain, and unambiguous 
in its terms, and must be either admitted by the 


pleadings, or proved with a reasonable degree of 


certainty. The terms of the contract alleged in 
this case, of advancement by an ancestor, and re- 
lease of distributive share of the estate by the de- 
fendant, held not to be clearly proved, and, for 
that reason, and because the contract is not evi- 
denced in writing as required by section 7 of the 
Illinois descent act (1 Starr & C. St. ¢. 89, par. 7), 
specific performance thereof held to have been 
properly refused.—Long v. Long, 8. C. Ill, Nov. 
138, 1886; 9 N. E. Rep. 247. 


17. ———- —— —— When Will Not be 
Granted. — The specific performance of a con- 


tract will not be decreed when it is founded , 


in the mistake of one of the parties as to the ex- 
istence of material facts, of which the party seek- 
ing performance is informed, and did not disclose; 
nor where the contract is not strictly equitable, nor 
fair and just in all its parts; nor where it unjustly 
or materially affects the rights of the defendant, 
and is not founded on an adequate consideration. 
Moon v. Cronver, 72 Ala. 79; Andrews v. Andrews, 
28 Ala. 432; James v. Bank of Alabama, 17 Ala. 69; 
Ellis v. Burden, 1 Ala. 459.—Cowan v. Sapp, 8. C. 
Ala., Dec. Term, 1886-87. 


18. EVIDENCE—Agency—Partnership.—Evidence as 
to the value of services and as to whether they 
were rendered as partner or as employee examined. 
The question “‘What proportion of A’s time was 
devoted to B’s business?” asked of one who had 
abundant opportunity to know, is not objectionable 
as calling for an opinion. When the duty to be 
done requires a high degree of judgment, skill and 
ability, and is largely of a confidential character, 
and not such as has a common or general market 
value, the character and ability of the person who 








performed the duty are properly considered in ar- 
riving at the value of his services.—Johnson v. 
Myers, N. Y. Ct. App. Nov. 23, 1886; 4 Cent. Rep. 
778. 


19. Declarations of Decedent—When Admis- 
sible—Res Gestw—Action by an Administrator to 
Foreclose Mortgage.—As a general rule, declara- 
tions of a decedent in his own favor, made in the 
absence of the other party, areincompetent in be- 
half of the administrator, but an exception exists 
where they accompany and give character to an act 
of the decedent proper to be given in evidence. 
In a suit by an administrator to collect a promis- 
sory note and foreclose a mortgage, executed to 
his decedent, the defense being that by subsequent 
agreement the note was to be paid and was paid 
by the defendant’s keeping and supporting the 
decedent during his natural life, declarations of 
the decedent, shortly before his death, and subse- 
quent to the alleged agreement, that he was hold- 
ing the mortgage against the defendant, but feared 
he would cheat him out of it, are inadmissible to 
rebut evidence of declarations by him admitting 
the agreement relied on in defense.—Brown v. 
Kenyon, 8. C. Ind.,Nov. 23, 1886; 9 N. E. Rep. 283. 





20. ——— Sale or Mortgage—Burden and Degree of 
Proof in Reforming Written Instruments 
Variance,— When Variance Between Allegata and 
Probata Fatal.—Where the question is, whether 
an unconditional sale or mortgage is intended, the 
party assenting that the conveyance was intended 
to operate as a mortgage, must prove the agree- 
ment and intention by clear and convincing evi- 
dence—by evidence which places the question be- 
yond reasonable controversy. Parks v. Parks, 66 
Ala. 326; Turner v. Wilkinson, 72 Ala. 561; Daimer 
Land & Lumber Co. vy. Stouervall Ins. Co., 77 
Ala. 184. The burden rests upon the affirming 
party to overcome the presumption arising from 
the terms of the deed, and a wise, proper, and 
conservative adjudication of the rights of the par- 
ties litigant requires a high degree of proof to 
override such presumption. Ona bill to enforce a 
parol agreement and to redeem, which alleges an 
agreement to advance a specified amount, for the 
repayment of which the land conveyed is held as 
security, and which contains an offer to pay only 
such specified amount after deducting proper 
credits and payments. Complainant cannot re- 
cover as proof of an agreement to advance a larger 
and different sum, which there is no offer to repay. 
In such case the yariance is fatal—Rogers v. Ed- 
wards, S. C. Ala. Dec., 1886. 


21. ExcerTioNs—Statement in, as to Evidence— 
Presumption — Partnership — Dissolution — Au- 
thority of Partner — Assignment of Chose in 
Action—Assignment—Action by Assignee—Valid- 
ity of Assignment—Burden of Proof.—Where the 
verdict of a jury is attacked as not being sus- 
tained by the evidence, a statement in the bill of 
exceptions that “this was all the evidence, both oral 
and written, which was introduced to the jury in 
the trial of said cause,” is sufficient to justify the 
court in considering it as “all the evidence given 
in the cause” in support of the verdict. After the 
dissolution of a partnership, one partner has no 
power to assign or indorse a partnership note or 
chose in action without some special authority, 
express or implied, from the other. In an action 
by the assignee of an account and notes, where 
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the validity of the assignment is denied under 
oath, the burden is upon the plaintiff to prove a 
valid assignment.— Stair v.Richardson, 8. C. Ind., 
Dec. 10, 1886; 9 N. E. Rep. 300. 


22. Fraups—Statute of Frauds—Sale of Lands— 
Describing Consideration — Parol Evidence — 
Description of Land Conveyed.—Where the writ- 
ten agreement executed upon the sale of land 
stipulated that the purchase money should be 
paid on such time as the vendee and one who held 
a mortgage on the land might agree, and they after- 
wards agreed on the time, the mortgagee signing 
a separate writing, which he delivered to the 
vendee, held, that the statute of frauds was satis- 
fied, although parol evidence was necessary to 
connect the two writings, and settle the time of 
payment. It is sufficient to satisfy the statute of 
frauds if the land is so definitely described that 
the chancellor may decree a conveyance without 
resorting to pr ‘1 evidence. The entire contract 
need not be se. out with equal certainty.—Camp 
v. Moreman, Ky. Ct. App., Dec. 15, 1886; 2S. W. 
Rep. 179. 


23. Girt—Mere Intention to Make Not Sufficient .— 
A mere vote taken by the trustees of a trust fund 
to make a gift to a party of his promissory note 
which they held—which in their discretion they 
were authorized to do—would not alone amount to 
a gift of the note. In order in such a case to con- 
stitute a present valid gift there must have been 
not only an intention to make the gift but some- 
thing must have been done to execute and carry 
out such intention.— Hayden v. Hayden, S. J.C. 
Mass., Oct. 21, 1886; 8 Rep. 1. 


24. HUSBAND AND WIFE—Separate Estate of Wife 
—Gift to Wife—Husband’s Creditors—Question 
Sor Jury.—A married woman may receive, as a 
gift, her husband’s property from one purchasing 
it at a bona fide sheriff’s sale, subject to a reserva- 
tion by the donor, and use it, trade with it, pur- 
chase other goods with the proceeds, and hold all 
against the husband’s creditors. Whether the 
transfer of this property is a gift, or whether it is 
a purchase by the married woman on her own 
credit, without any separate estate to support it, 
is a question for the jury.—Gibson v. Sutton, S.C. 
Penn., Nov. 1, 1886; 6 Atl. Rep. 912. 


25. INSURANCE—Fire Insurance— What Constitutes 
an Insurable Interest, and Not Double Insurance.— 
Wherever property, either by force of law or by 
the contract of the parties, is so charged, pledged 
or hypothecated that it stands as a security for the 
payment of a debt, or the performance of a legal 
duty, each of the parties—the owner of the lien 
and the person against whose property it exists— 
has an insurable interest in the property. ‘The 
one, that the security shall remain sufficient; the 
other, that it may be kept unimpaired, and the 
property restored to his use or enjoyment, in 
whole or in part, after the incumbrance is re- 
lieved. And each may insure his separate interest 
at one and the same time, without incurring the 
imputation of double insurance, provided the ap- 
plications and policies are the individual and sep- 
arate acts of each.—Commercial Fire Ins. Co. v. 
Capitol City Fire Ins. Co., 8. C. Ala., Dec. term, 
1886-7. 


26 








Loss Vendor and Vendee— Who 
Entitled to Proeeeds.—As between the vendor 





and vendee of property insured, in case of the de- 
struction of the property, the insurance money 
represents the property itself, and should in 
equity be appropriated to the veudor, in case of 
the insolvency of the vendee. A vendee, having 
agreed to insure the property for the vendor’s 
benefit, of which (and of the vendor’s claim) the 
insurance companies had notice, held, that pay- 
ment tothe vendee was wrongful, and the com- 
panies remained liable to the vendor.—Grange 
Mill Co. v. Western, etc. Co., S.C. Ill., Nov. 10, 
1886; 9 N. E. Rep. 274. 


27. MARRIED WOMEN — Separate Estate — Can 


Execution for Costs of Suit Issue Against.— 
An execution for costs can issue against a married 
woman personally,in suits brought by her in a 
court of law, touching the corpus of her separate 
estate, under the statute, and a sale under 
such execution is valid. In delivering the 
opinion of the court, Somerville, J., said: ‘‘Our 
statute provides that, where a suit is brought by a 
married woman, in a court of law, for the corpus" 
of her statutory estate, she must sue alone. Code 
1876, § 2892; Pickens v. Oliver, 29 Ala. 528. Her 
husband is prohibited to be joined with her, at 

least ina court oflaw. The power to sue alone is 

conferred on her, and this, in our judgment, au- 

thorizes her to incur a personal liability for the 

costs which lawfully accrue in such suit relating 

to her statutory separate estate. This is a neces- 

sary inference, unless we conclude it was intended 

to give her the benefits of litigation without its 

burdens. * * * We have often said that the 

married woman’s law of this State must be con- 

strued, as far as possible, to be a shield to those 

laboring under the disabilities of coverture, rather 

than a sword for the injury of others.”—Askew v. 

Renfroe, 8. C. Ala., Dec. Term, 1886-7. 


28. NEGLIGENCE—Railroad Companies— Personal 


Injury—Contributory Negligence, Effect of—In- 
structions—Damages— Medicines and Medical At- 
tendance.—In action against a railway company 
for damages for personal injuries caused by the 
defendant in not providing a proper place for pas- 
sengers to alight from its trains, and not drawing 
the car in which plaintiff was riding up to the 
station platform, so that, in stepping from the «ar 
to the ground, she fell and hurt herself—the jury 
being instructed that, “if, in the exercise of ordi- 
nary care, the plaintiff might have safely gained 
the platform, as by passing through the car 
forward, and she elected to take the risk of alight- 
ing where she did, instead of taking the safe 
course, she was guilty of negligence, and could 
not recover,” and the evidence showing that she 
could have stepped from the train to the plat- 
form by passing through the car in front of 
that in which she was riding—the jury was bound 
to give a verdict for defendant. In an action for 
damages for personal injuries, where there is no 
evidence of the amount of medicine or medical 
treatment employed by the injured person on ac- 
count of such injuries, it is error to instruct the 
jury that they may allow for medicines and med- 
ical treatment reasonably and necessarily em- 
ployed.—Eckerd v. Chicago, ctc. Co., 8. C. Iowa, 
Dec. 15, 1886; 30 N. W. Rep. 615. 


29. PLEADING—Demurrer — Motion to Make More 


Specific—Claiming Damages Not Recoverable— 
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_Effect—Trral— Objections to Evidence—Definite- 
ness—Arbitration—Common Law—Unanimity of 
Arbitrators.—A complaint may be sufficient on 
demurrer where it would not withstand a motion 
to make more specific. Where a complaint states 
a cause of action, exclusive of an averment as to 
an element of damages not recoverable in such a 
case, such additional averment does not make it 
bad on demurrer for want of sufficient facts. A 
general objection to evidence on the ground that it 
is “incompetent, irrelevant, and immaterial,’ is 
not specific enough to present any question on 
appeal. Where, under a common law arbitration, 
amatteris submitted to three arbitrators, they 
must all meet, hear the evidence, and sign the 
award, in the absence of an agreement that a 
majority may act and render the award.—Byard v. 
Harkrider, 8. C. 1nd., Dee. 7, 1888; 9 N. E. Rep. 
294 


30. Practice—New Trial—Misconduct of Jury— 
Adding Evidence to Case—Proof of Misconduct— 
Affidavits of Jurors.—A jury will not be permit- 
ted, by adding evidence, to make a case different 
from that with which they retired; and where, in 
considering the credibility of a plaintiff’s testi- 
mony, the jury compared a receipt written by 
him with a copy of the note sued on, supposing it 
to be the original, which was not in evidence, and 
which plaintiff testified that he wrote, and the 
copy not being in plaintiff’s handwriting, they dis- 
credited his testimony, and found against him, it 
was such misconduct on the part of the jury as to 
entitle plaintiff to a new trial; and the misconduct 
not being as toa matter inhering in the verdict, it 
may be shown by the affidavits of the jurors.— 
Kruidenier v. Shields, 8. C. Iowa, Dee. 18, 1886; 
30 N. W. Rep. 681. 


31. Misconduct of Counsel — Action 
Against Railroad Company—Inflammatory State- 
ments Unfounded on Evidence.—Where, on the 
trial of an action by a former employee against a 
railroad for damages for personal injuries, the 
plaintiff’s attorney, in his argument to the jury, 
urged that the facts would warrant the jury in 
concluding that defendant bad procured an in- 
dictment against the plaintiff, for the purpose of 
using the fact of such indictment to impeach his 
testimony on the trial; and, on defendant’s coun- 
sel objecting to such a statement because there 
was no evidence to support it, plaintiff’s counsel 
said to the jury that, though he did not charge de- 
fendant with procuring or having anything to do 
with the indictment, yet the facts that had been 
disclosed in evidence in the case with regard to 
the action of an agent of the company were such 
as were not inconsistent with the inference that 
they might resort to a proceeding of that kind for 
the purpose of injuring the case of the plaintiff 
before the jury; and the jury find a verdict for 
plaintiff for $10,000, which the trial judge, in view 
of the character of the injury, considered largely 
excessive, defendant is entitled, underthe cireum- 
stances, to a new trial on the ground of the mis- 
conduct of plaintiff’s counsel in so addressing the 
jury.—Henry v. Sioux City, etc. Co., S. C. Iowa, 
Dec. 9, 1886; 30 N. W. Rep. 630. 








32. PRESUMPTION — Lapse of Time. — After the 
lapse of more than twenty years there is a pre- 
sumption that the apparent title of the assignee of 





corporate stock is the real title; and where all 
parties interested on the part of the assignor ac- 
quiesced in the assignee’s title, and neglected to 
assert the contrary for that length of time, they 
should not be permitted, afterthe assignee’s death, 
to maintain the claim that the stock was assigned 
as collateral only, without the fullest measure of 
proof.—Lockwood v. Brantly, N. Y. Ct. App. 
Nov. 23, 1886; 4 Cent. Rep. 793. 


33. PROMISSORY NoTE—Misrepresentations as to 


Consideration—Actual Knowledge.—A purchased 
from B lands in Nebraska, giving his note as col- 
lateral security for a part of purchase money, with 
interest at 10 per cent. per annum, which is iawful 
in that State. The note not being paid at maturity, 
B sued A, and the latter defended on the ground 
that the note had been obtained from him by 
fraud, in that the land had been greatly misrepre- 
sented to him by B. The court would not admit 
this evidence, the objection being that A had seen 
the land, and that the misrepresentations could 
not amount to fraud. Held, there was no error in 
rejecting the evidence.— Sprowls v. McCloud, 8. C. 
Penn., Nov. 1, 1886: 6 Atl. Rep. 920. 


34. RELEASE AND DISCHARGE—By Servant—Efect 


of—Negligence of Master.—Where a mining com- 
pany instituted a so-called “benefit fund,” for the 
relief of workmen injured in its mines, to which 
fund the plaintiff and the company contributed, 
and it was made a condition tuat an injured person 
receiving aid from such fund should sign a receipt 
releasing and discharging the company from all 
claims for damages on account of the disabling 
injury, held, where the plaintiff was injured 
through the negligence of the company, that the 
release was no bar to a suit for damages, unless it 
fully appears that he was fully informed or had 
knowledge of the fact of the company’s negligence, 
and of its liability to him therefor, and fully un- 
derstood that, by signing such agreement, he was 
thereby releasing and discharging the company 
from all liability to him arising from such negli- 
gence.—O’Neil v. Lake Superior, etc. “Co., 8. C. 
Mich. Nov. 17, 1886; 30 N. W. 688. 


35. SET-OFF AND COUNTER-CLAIM. — Demand of 


Treasurer Against Railroad Company—Corpora- 
tions—Right of Officer to Purchase Notes of Com- 
pany.—Where a railroad company sues its treas- 
urer for moneys alleged to belong to the company, 
and to have been received by bim as treasurer, and 
wrongful appropriated by him to his own use, and 
it appears that he appropriated the same in pay- 
ment of certain claims of his against the railroad 
company, which claims were founded upon con- 
tract, held, that the treasurer may, in such action, 
have the amount of his claims set off against the 
claim of the railroad company, so far as his claims 
are legal and valid, and just and equitable. Where 
atreasurer of a railroad company, with his own 
money, and for himself individually, purchases 
promissory notes executed by the railroad com- 
pany, and at the time of the purchase he is under 
no obligation to the railroad company to purchase 
or to pay the same, held that, although he pur- 
chased them ata discount, still he may collect from 
the railroad company their full face value.—St?. 
Louis, etc. Co. v. Chenault, 8. C. Kans., Dee. 9, 
1886; 12 Pac. Rep, 303. 


36. Trespass —Title Necessary*to Sustain Bill 








; 
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Ejectment — Waste —Injunction—Pleading—Out - 
standing Title. — Upon a bill brought by plaint- 
iff to restrain defendant from trespassing upon 
lands alleged to belong to plaintiff, and for an ac- 
counting, and damages for past trespasses, it ap- 
peared that each party was in partial possession; 
that each derived title by grant from the 
State; that plaintiff’s chain of title from the 
State’s grantee was perfect; that defendant 
claimed under an earlier grant, but there was 
a defective sheriff’s deed in his chair of title, by 
which the title was left outstanding in one of his 
predecessors. Held that, whether the bill was to 
be considered as an ejectment bill, or a bill to re- 
strain waste, the plaintiff must fail; for, if eject- 
ment, the outstanding title was a perfect defense, 
and, if a bill to restrain waste, the rule in trespass 
would apply, and the title of plaintiff was not so 
far superior to that of defendant as to enable him 
to maintain trespass without showing exclusive 
possession. It is sufficient to enable defendant in 
an ejectment bill to avail himself of an outstanding 
title in a third person as a defense that he denies 
the validity of plaintiff’s title upon the ground 
that, at the time of the grant under which plaint- 
iff claims, the land had already been granied to 
another, notwithstanding defendant claims title in 
himself under the earlier grant, but fails to con- 
nect himself therewith by a perfect chain of title. 
— Walker v. Fox, 8. C. Tenn., Oct. 14, 1886; 2 S. 
W. Rep. 98. 


37. Trusts — Trustee’s Resignation — Informal 


Petition—Jurisdiction—Liabiliiy of Trustee Re- 
moved — Judgment Releasing Trustee and Ap- 
pointing Substitute—Redocketing —Acceptance— 
—Bond — Statutory — Common-Law.— A paper 
purporting to be a petition by a trustee of 
the separate estate of amarried woman ask- 
ing to be released as trustee, and for a sub- 
stitute, and stating the woman’s_ willingness 
to release the trustee, which is not swornto nor 
signed by any one, but is filed by the court, 
and an order is made thereon displacing such 
trustee, and appointing a substitute, with the dis- 
placed trustee as his surety, gives the court no 
jurisdiction. It does not conform toany of the 
rules, and, there being none of the beneficiaries 
before the court, the decree releasing the trustee, 
and all subsequent proceedings based upon it, are 
void, and the said trustee remains, and the original 
trustee is liable for the acts of the substitute. A 
judgment on a trustee’s petition releasing him, 
and appointing a substitute and surety is final; 
and the dismissal of the parties to the action de- 
prives the court, after the closing of its term, of 
all further jurisdiction of the action of its subject- 
matter, which jurisdiction cannot be regained ex- 
cept by regular petition t ringing all parties before 
the court; and the court:errs in redocketing the 
case after term. A trustee’s bond, under which 
the trustee has entered into possession of the es- 
tate illegally, though void as a statutory bond, will 
hold good as against the trustee and his sureties as 
a common-law bond, whether the trustee has 
qualified in good faith, or as a mere wrong-doer.— 
Clay v. Edwards, Ky., Ct. App., Dec. 7, 1886; 2 S. 
W. Rep. 147. 


38. Waters and Water-Courses—Navigable Waters 
— Obstruction—Bridges—Act of Congress of Feb- 
ruary 20,1821—Temporary Obstruction in Ex- 


39. 





ercise of Right Not Actionable.—The act of Con- 
gress of February 20, 1811, enabling the people of 
the Territory of Orleans to form a State, declared 
that the Mississippi, and its navigable tributaries 
becommon highways, forever free. Held, not to 
prohibit a State from authorizing a railroad to 
construct a draw-bridge over such a tributary, 
since the use of the stream was not thereby given 
to private parties to the exclusion of the public. 
A railroad, empowered by its charter to bridge the 
navigable streams on its lines, in the course of re- 
pairing a draw-bridge, which had become unsafe, 
construeted, in order to prevent the stoppage of its 
trains, atemporary bridge adjoining the old one, 
making unusual efforts to expedite the work. 
Plaintiff’s steamer could have carried freight 
above the bridge unusually early in the season but 
for the temporary bridge, and the supports used in 
the erection of the new bridge; and for the loss 
occasioned by the obstruction he sues. Held, that 
the temporary obstruction was not a ground for 
recovery, since wherever the exercise of a right 
conferred by law for the benefit of the public is 
attended with temporary inconvenience to private 
parties, in common with the public in general, 
they are not entiled to damages therefor.—Hamil- 
ton v. Vicksburg, etc. Co., 8. C.U. S., Dec. 6, 1886; 
7S. C. Rep. 206. . 





Non- Navigable Streams—Ownership of Ice 
—Liability of Mill-Owner.—The onwer of land 
upon an unnavigable, fresh-water stream has the 
right to take the ice from an artifilciai pond on his 
land, formed by the flowage of a mill-dam below, 
provided the head of water at said dam is not 
thereby appreciably diminished. Such riparian 
proprietor has a right of action against a mill- 
owner who wantonly and maliciously, and not for 
the purpose of working his mill, draws off the 
water from the artificial pond so as to destroy the 
ice therein. Stevens v. Kelley, S.J. C. Me., Dec. 
9, 1886; 6 Atl. Rep. 868. 


40. WiLL—Construction—Residue to Wife for Life 


—Mney—Gift of Income—Rights of Life Tenant 
—Residue—Interest. — A bequest to a testator’s 
wife for and during her natural life, so long as she 
remains single, subject to all lawful debts, taxes, 
and adjustments thereon, of the absolute use and 
control of all the rest and residue of testator’s 
property, real and personal,whatsoever and where- 
soever, for her comfort and support, and for the 
support and education, in her discretion, of their 
children during minority, to be divided equally be- 
tween them, or the survivors of them, upon the 
decease of such wife, gives the wife the “ use,” 
and not the consumption of the money or princi- 
pal of notescomprising part of testator’s estate, 
and allows her to use only the interest arising from 
such notes or other investments. A residuary 
legatee, to whom is given the use or income of the 
the residue for life, is entitled to such residue 
from the time of the settlement of the executor’s 
final account, and is not thereafter chargeable with 
interest upon any part thereof, including her own 
notes held bythe executor. Inre Estate of Har- 
vey, S. C. Oreg., Nov. 15, 1886; 12 Pac. Rep. 307. 
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CORRESPONDENCE. 


THE LAW OF VINDICTIVE DAMAGES. 


To the Editor of the Central Law Journal: 

I notice on page 544, vol. 23 of the CENTRAL LAW 
JOURNAL you have reported the case of Root v. Stur- 
devant, an opinion by Iowa supreme court. I have 
also read your note to that case. I read that case as 
reported in the N. W. Rep., vol. 29, 802, and at that 
time a thought presented itself to my mind, and again 
it has forced itself upon me, and that is, that the 
opinion is wrong, so far as it allows “vindictive dam- 
ages.”” Allow me to say first, I do not think vindictive 
damages should be allowed in any case. I consider it 
bad law, but as you say in your note tothat case, “‘ex- 
emplary damages may be awarded,and to that end mat- 
ters of aggravation may be given in evidence. ‘They 
are given in enchancement * * * of the ordinary dam- 
ages on account ofthe bad spirit and wrong inten- 
tions of the defendant,” and, as the court says in its 
opinion, that the damages were awarded by way of 
punishment for the wrongful act committed, and for 
the purpose of restraining wrong-doers from a repeti- 
tion of like wrongs. Now I insist that, in this case, 
that is bad law, and cannot be supported by reason. 
In this case, the defendant was tried, convicted in a 
criminal action by the State, for the same offense. If, 
then, the defendant, after being punished by the State 
for an offense, he must again respond in damages and 
be punished a second time for the same offense, he is, 
I say, putin jeopardy twice for the same offense. It 
has been held by the Supreme Court of the United 
States in Hx parte, Land, 18 Wal. 170,that**where either 
a fine or imprisonment can be imposed the court can 
not after payment of the fine render a new judgment 
of imprisonment.”? What is the difference between 
that case and the case at bar? In the case at bar the 
the defendant was arrested, brought before the jus- 
tice of the peace, having jurisdiction of the crime, 
and jurisdiction of the person, he entered a plea of 
guilty of the crime, the justice of peace fined him—in 
other words, punished the defendant for the wrong- 
doing—the defendant paid his fine,or served out his 
time in jail as the case might be. That crime was the act 
of committing an assault battery, committed upon the 
person of ‘S.”? Now the defendant is liable, and must 
respond in damages to “S’’ for all loss he has suffered 
by reason of the acts of the defendant, for the loss of 
time, doctor’s bill, for nursing him, etc., but that is all, 
no further can S go. S is not entitled to say, I must 
have exemplary damages, in order to punish the de- 
fendant and “restrain other wrong-doers from a rep- 
etition of like wrongs,” for the State has demanded 
that, and has punished the defendant for the same 
reason and same purpose that you would again pun- 
ish him, by asking exemplary damages. 

In the case of Root v. Sturdevent, this question that 
I have here stated, was not raised, I am of the belief 
that the question could be supported by reason and 
maintained by authorities. R. 8. ERVIN. 


We think the weight of authority is against the 
views of our correspondent; ina New York case,! the 
court says: “In vindictive actions * * * jurors 
are always authorized to give exemplary damages 
when the injury is attended by circumstances of ag- 
gravation; and the ruleis laid down without the quali- 
fication, that we are to regard either the probable or 
the actual punishment of the defendant by indictment 


1 Cook v. Ellis, 6 Hill, (N. Y.) 466. 





and conviction.” In Ohio, there has been a like ruling 
in a case in which the defendant had been criminally 
punished.2 In Vermont, there was a similar ruling in 
which the defendant had been punished for assault 
and battery.* In Missouri, it was held that although 
the defendant might give in evidence the record in the 
criminal case, (this by the way was excluded in the 
New York case) the jury’ might nevertheless give ex- 
emplary damages after a conviction for assault and 
battery.4 In Delaware,there was a similar ruling,5 
which the court puts upon the ground that the crim- 
inal proceeding was res inter alios acta, that the is- 
sue was between other parties, and that “the verdict 
was redered upon other testimony than that given in 
this case.” In Texas,it is held, that vindictive dam- 
ages can be recovered in a case in which the party may 
be punished criminally, but in that case he had not 
been so punished or even indicted.® 

On the other hand, the array of authorities favoring 
our correspondent’s views is very respectable. Ina 
Massachusetts case,’ the court holds that if exemplary 
damages are ever recoverable at all, they are not recov- 
erable in a case in which the defendant might be pun- 
ished criminally. This ruling is followed in two Indi- 
ana cases,§ and in Georgia it was held that a convic- 
tion and fine for assault and battery protected the de- 
fendant flom exemplary damages, on the ground 
chiefly that otherwise he would be twice punished for 
the same offense. In New Hampshire,!® the court 
tollows the Massachusetts case," and both proceed, as 
we conceive, upon the exploded doctrine that there 
should not be given in any case, exemplary or vindic- 
tive damages.—[EpDITOR CENT. L. J. 


2 Roberts v. Mason, 10 Ohio St. 277. 

8 Hoadley v. Watson, 45 Vt. 289. 

4 Corwin v. Walton, 18 Mo. 71. 

5 Jefferson v. Adams, 4 Harr. 321. 

6 Cole v. Tucker, 6 Tex. 266. 

7 Austin v. Wilson, 4 Cush. 273. 

8 Taber v. Hutson, 5 Ind. 322; Humphries v. Johnson, 
20 Ind. 190. 

9 Cherry v. McCall, 23 Ga. 193. 

10 Fay v. Parker, 53 N. H. 342. 

ll Austin v. Wilson, supra. 








QUERIES AND ANSWERS.* 








| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 


Query No. 2. Is there any authority for the prop- 
osition that the driving, in the night time, of a horse 
totally blind over a public highway, is negligence in 
law. Cite authorities, if any, pro and con. E. P. P. 


ANSWERS. 
Query No. 16. [23 Cent. L.J.119.) A, a manu- 
facturer, has $40,000 invested in grounds, buildings, 
machinery, and stock in business. He makes a con- 
tract with B, by which he agrees to pay him $1,000 per 
year, and ‘‘ten per cent. net profits.” What are ret 
profits in such case? What are the deductions to get 

at net profits? 8S. & M. 
Answer.—The net profits mean the gains that 
accrue on the investment after deducting the losses 
and expenses of the business, but no deduction is to 
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be made for interest on the capital invested in the 
business. Tutt v. Land, 50 Ga. 339. The term ‘net 
profits” is not a legal term, and the definition therefor 
ean be found in the dictionaries. G. 


Query No.1. [24 Cent: J.J. 24.] A owned a hotel 
called the O House. He leased it for five years to B, 
who named the hotel the L House. B put his sign 
across the sidewalk, ‘‘L house,’”’ and painted the same 
on the face of the mansard roof. The hotel became 
well-known and a resort as the “L House,” in B’s 
hands. The lease is about to expire, and B buys an- 
other hotel in the same town and has named it the “L 
House.” He contends the sign was and is his; that 
his success as a hotel man gave it its value, and he 
threatens to deface and take down the old ‘‘L House’? 
from the old hotel when he moves out, and intends 
to paint the sign on his new one. The owner of the 
old house objects, and refuses to allow this. Who’s 
in the better right? Allin Tennessee. eee 


Answer.—The outgoing tenant has an undoubted 
right to remove and take with him to his new hotel 
the sign which he placed upon his old hotel, and to 
paint out or otherwise erase any inscription he may 
have put on the building; provided he does so before 
the expiration of his lease, and without injury to the 
property. As to his right to the use of the trade- 
name “L House,” we think it is fully sustained by 
the authority of the case from Oregon, discussed in 
our “Notes on Recent Decisions’? in this number of 
the JOURNAL, and the cases cited. Judge Deady 
holds in that case that “‘no one is entitled to use the 
sign, label, or name of another, whether it constitutes 
a trade-mark or not, so as to deceive the public, and 
thereby divert from such person any portion of a 
trade or business established under and on the faith 
reposed in such sign, label or name.” There is noth- 
ing in the laws of Tennessee to modify these views.— 
[Ep. CENT. L. J. 


subject had been as fully and accurately done as that 
upon any other subject in any of the prior volumes of 
the series. 

Anexamination of the volume has confirmed our 
prepossesions. We find thai the same care has been 
taken, and the same labor unsparingly devoted to the 
matter in hand asin the other volumes, and we could 
not bestow upon the work any higher praise. We are 
fully satisfied that if anybody wants to know anything 
about patent law, or all about it, he can find what he 
seeks inthe volume before us. 

Copyright and trade-mark occupy much less space 
inthis volume than patent law, not because they are 
less exhaustively treated, but because they have not 
been the subjects of so much litigation in federa] 
courts. So far as trade-marks are concerned, the at- 
tempt to confer exclusive jurisdiction over the 
subject upon congress and the federal courts was 
defeated in 1879 by the ruling of the Supreme 
Court of the United States in the “ Trade-Mark 
Cases,’?! that the act of Congress of July, 8, 1870, 
providing for the registration of trade-marks, and 
that of August 14, 1876, punishing infringements of 
registered trade-marks, were unconstitutional and 
void, because the constitution conferred upon congress 
no power to legislate on trade-marks, and because the 
subject was not within the power conferred upon 
congress to regulate commerce among the several 
States. As trade-mark, therefore, is not exclusively a 
** federal question,” this volume does not, as in the 
matter of patents, exhaust the subject, but it does éx- 
haust all the federal adjudication upon it. 

Finally, we must reiterate the unqualified praise 
which we have heretofore bestowed upon the prede- 
cessors of this volume. It is a little irksome to be for- 
evermore “ painting the lily,”’? but our conscience for- 
bids us in this case even to “ hint a doubt or hesitate . 
dislike.” 


1 United States v. Steffens, 10 Otto. (U. 8.) 82, 99. 
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Three fourths of this volume (952 pages) are devoted 
to patent law. As that subject can only be treated 
incidentally and collaterally by State courts, and is, to 
all practical intents and purposes, of exclusive federal 
jurisdiction, we may well be assured that those pages 
contain substantially the whole body of the patent 
law of the United States. The gentlemen who have 
edited this division of the work are specialists, patent 
lawyers of high reputation, and that fact, without 
more, might well satisfy ns that the work upon that 
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JETSAM AND FLOTSAM.1 





THE case of a would-be-suicide refusing to pay the 
doctor who saved his life, is matched by an incident 
which occurred in Berlin, and which is now just going 
the round of the German medical journals, concerning 
a man who went into a beer-shop and poisoned him- 
self there. The landlord dispatched his daughter for 
a doctor, who did what he could do forthe man, and 
sent him to the hospital. When he recovered he re- 
fused to pay the doctor on the ground that he had not 
desired his services. The police, too, declined to 
settle the account, as also did the landlord. It 
amounted only to the modest sum of four shillings. 
The Berlin Medical Defense Society then took the 
matter up and sued the landlord, who in turn was de- 
fended by the Publicans’ Society; and, though the 
matter has now been in litigation for more than four 
years, the doctor, instead of getting his four shillings, 
has had to pay the costs, which, to us, considering the 
circumstances, appear little enough, being only £2 
7s. 3d., yet, nevertheless, too much good money to 
throw after bad. 














